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Corporate Social Responsibility
in a Remedy-Seeking Society:
A Public Choice Perspective

Donald J. Kochan™

ABSTRACT

This Article applies the lessons of public choice theory to examine
corporate social responsibility. The Article adopts a broad definition of corporate
social responsibility activism to include both (1) those efforts that seek to
convince corporations to wvoluntarily take into account corporate social
responsibility in their own decision-making, and (2) the efforts to alter the legal
landscape and expand legal obligations of corporations beyond traditional
notions of harm and duty so as to force corporations to invest in interests other
than shareholders and profits because they must comply with these new laws.

After surveying the corporate social responsibility debate, this Article
examines public interest-labeled groups (including corporate social
responsibility groups) under a public choice lens and determines that they seek
to maximize their budgets, maximize influence, maximize membership, secure
their jobs, and in the case of corporate social responsibility sometimes directly
effectuate wealth transfers into their organizations or constituencies (e.g., from
shareholders to stakeholders). When rent-seeking for legal change is the more
efficient use of corporate social responsibility advocates’ limited resources, those
groups will invest in the creation of law.

This Article pays special attention to a broad definition of rent-seeking
that includes the investments made, through precedent-building litigation
models, in the creation of legal liability regimes or realistic new threats of legal
liability in an effort to obtain leverage over corporations in settlements or other
negotiations designed to convince corporations to change behavior. According to
studies on settlement dynamics, when novel new litigation theories start to
survive motions to dismiss, corporate defendants have more incentives to settle
to avoid harm to reputation or brand, in addition to avoiding adverse
judgments. The Article concludes using the Alien Tort Statute (ATS) as a case
study illustrating how the interest-group dynamic can play out in the
development of a corporate social responsibility-driven liability regime.

* Professor of Law, Chapman University Dale E. Fowler School of Law. I am
grateful for valuable research assistance from William Kelly, comments from Dean Tom
Campbell, and the comments and support of Jennifer Spinella.
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INTRODUCTION

Advocates for some corporate “socially responsible” role and
the imposition of some duties upon corporate boards greater than
maximizing wealth often cast themselves as society’s champions
for the greater public interest or public good. This is too simple a
story. A primary goal of this Article will be to demonstrate that
corporate social responsibility (CSR) advocates are interest
groups too. Thus, law and economics can teach us a bit about the
behaviors we can expect from corporate social responsibility
advocates, depending on the available legal architecture which
can be deployed to advance the advocates’ interests and
preferences in an effort to gain leverage against their
adversaries—the profit-seeking corporations. Corporate social
responsibility advocates will engage in rent-seeking behavior,
investing in legal outcomes when it is beneficial to their cause.
Thus, how the law of corporate social responsibility is shaped and
how advocates operate to shape the law can each be explained in
part by reference to interest-group behaviors and public choice
theory. While corporate social responsibility reverberates with
sounds of the wonderful, it has rent-seeking undertones like any
other effort to use the law to shape social policy through controls
on private behavior.

After centuries of academics weighing in on the debate over
corporate social responsibility, there exists almost a required
four-part checklist of introductory disclaimers in any article that
will soon ink yet more pages on the already swollen corporate
social responsibility bookshelf. There are, at least, some
predictable, seemingly obligatory categories of observation in
most article introductions and I will provide my due compliance
before proceeding.

First, an author should acknowledge that they are
cautiously, indeed nervously and with some hesitation, entering
a field already well tread. Professor Cynthia Williams, for
example, in one of her lengthy explorations of corporate social
responsibility stated that “[i]t is with some trepidation that this
author undertakes a rather extended venture into the contested
arena of corporate social responsibility.”? I hereby incorporate
that statement and thereby check off the first box on the list.

Second, the author should alert readers that the academic
material on corporate social responsibility is massive and
overwhelming and acknowledge that it is hard to imagine why

1 Cynthia A. Williams, Corporate Social Responsibility in an Era of Economic
Globalization, 35 U.C. DAVIS L. REV. 705, 706 (2002).
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someone would want to read yet another article in this seemingly
saturated area of law, economics, and public policy. Professors
Henry Butler and Fred McChesney captured this sentiment well
when they exclaimed while writing on corporate social
responsibility that “[flor centuries legal, political, social, and
economic commentators have debated corporate social
responsibility ad nauseam.”?

Third, it is obligatory to mention something about the
definition of corporate social responsibility. Quite frequently this
will involve some explanation that there is no one, definitive
definition of corporate social responsibility, and this cautionary
note will sometimes include a statement that the author will not
attempt a singular definition. Usually it will also follow with
some statement that the author will focus on one or more
particular meanings of the phrase captured within the broader
concept of corporate social responsibility. Consider Professor
Peter Madsen’s comment in the opening to an article that
“[d]efining CSR 1is, as the saying goes, like trying to nail Jell-O to
the wall.”s Or, as Williams explains as another example, “[o]ver
the past decades...it has been difficult to define what one
means, in any fully specified way, by the concept of corporate
social responsibility, and thus it has been difficult to discuss
except at a high level of generality.”® There is no doubt that
corporate social responsibility is tough to define and means
different things to different people. As this Article proceeds, I will
attempt to make clear the meaning of the phrase as I intend to
use it when possible or helpful, but I will also write with some of
the necessary generalities.5

In this Article, I will be defining corporate social
responsibility activism broadly as related to both (1) those efforts
that seek to convince corporations to voluntarily take into
account corporate social responsibility in their own
decision-making, willingly launch corporate initiatives based on
concerns beyond profit, and sometimes specifically and
intentionally address social and stakeholder values; and (2) the
efforts to alter the legal landscape and expand legal obligations of
corporations beyond traditional notions of harm and duty so as to

2 Henry N. Butler & Fred S. McChesney, Why They Give at the Office: Shareholder
Welfare and Corporate Philanthropy in the Contractual Theory of the Corporation, 84
CORNELL L. REV. 1195, 1195 (1999).

3 Peter Madsen, Professionals, Business Practitioners, and Prudential Justice, 39
MCGEORCGE L. REV. 835, 836 (2008).

4 Williams, supra note 1, at 775.

5 David Millon, Shareholder Social Responsibility, 36 SEATTLE U. L. REV. 911, 919
(2013) (“There is no single, generally accepted definition of CSR,” but “it is possible to
sketch the concept’s meaning in broad outlines.”).
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force corporations to invest in interests other than shareholders
and profits because it must comply with these new laws.
Throughout this Article, I will also use terms like activism,
advocacy, and expansionism interchangeably to capture the
nature of those interest groups that seek to engraft new social
welfare-oriented obligations, and impose higher standards, on
corporations. These interest groups see businesses as their
opposition or competition.

Finally, within the four obligatory components of a corporate
social responsibility article introduction, the author should make
some claim that there is something new and unique in the article
at hand that makes it worthy of some attention. This is
particularly important because the corporate social responsibility
field is already so substantially plowed. Sometimes, the claim
will be about something truly new. At other times, the author
might need to admit that the work is partly new just in the sense
that this particular author has never said it before and not yet
thrown his perspective into the mix. Professor Stephen
Bainbridge provided an insight on this phenomena when he
observed in an article focused on corporate social responsibility
that, usually, every current corporate social responsibility
“debate 1s not being driven by any crisis in corporate law,”s but
instead “[i]t is just a perennial problem on which each new
generation of corporate law scholars feels obliged to put its
stamp.”7

While there will be a bit of that “first time in print by my
pen” newness in this article and some articulations will be made
for the first time by this author, yet not the first time such ideas
have ever been uttered, my aim is to provide a few insights that
have not yet been articulated in the literature with any sense of
clarity. Principal among these will be why it is useful to look at
corporate social responsibility advocates as classic interest
groups seeking to obtain wealth transfers that they would be
incapable of receiving absent their manipulation of the legal
process to achieve changes in legal doctrine in order to obtain
advantage in advancing their goals. In particular, this Article
will focus on the investments corporate social responsibility
advocates make in the creation of legal liability regimes or
realistic new threats of legal liability in an effort to obtain

6 Stephen M. Bainbridge, In Defense of the Shareholder Wealth Maximization Norm.:
A Reply to Professor Green, 50 WASH. & LEE L. REV. 1423, 1435 n.40 (1993) [hereinafter
Bainbridge, In Defense].

7 Id. Bainbridge followed this claim directly with the statement, “[hJerewith my
spin.” Id.
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leverage over corporations in settlements or other negotiations
designed to convince corporations to change behavior.

Part I will survey the corporate social responsibility debate,
briefly describing the spectrum along which the arguments
regarding wealth-maximization and other more expansive social
responsibilities exist. Part I will conclude with an introduction to
the means by which law can provide benefits to those seeking
acceptance for greater, more expansive notions of corporate social
responsibility. Part II will introduce public choice and
interest-group theory. It will explain the process of rent-seeking
for legal advantage and explain why corporate social
responsibility activists should be received with the skepticism
afforded all interest groups in the political process. It will
conclude that, like other interest groups, corporate social
responsibility activists try to use the law to obtain advantages for
their cause at a lower cost than they could obtain these benefits
by bargaining for these things in the open marketplace. The law
and economics literature does not discuss often enough the
separate public choice and rent-seeking phenomena distinctively
seen in the development of liabilities through litigation.s Part II
will also discuss this process of rent-seeking as being broader
than the pursuit of legislation. Any concept of rent-seeking
should include interest group investment in changing the law to
create liability regimes that benefit the group (here, corporate
social responsibility advocates) and expand the duties and
compensatory  obligations of their competitors (here,
corporations).

Despite the fact that the literature is saturated with articles
on almost every aspect of corporate social responsibility, there is
surprisingly little attention paid to the interest group dynamics
in the contest between corporations and advocates for a more
expansive type of corporate social responsibility above and
beyond what might occur as a natural consequence of seeking
wealth-maximization. Although there are a number of examples
of rent-seeking behaviors by corporate social responsibility
advocates that could be discussed, given the limited space for this
symposium article, Part III will examine only one type of
behavior with one case study—Iliability-seeking efforts under the
Alien Tort Statute (ATS).» The ATS provides a recent example
where we saw the interest-group dynamic play out in the

8 Paul H. Rubin, Christopher Curran & dJohn F. Curran, Litigation Versus
Legislation: Forum Shopping by Rent Seekers, 107 PUB. CHOICE 295, 295-96 (2001)
(discussing the relatively fewer works devoted to public choice implications in litigation
for rent-seeking ends vis-a-vis the number of similar analyses of legislative processes).

9 28 U.S.C. § 1350 (2012).
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development of a liability regime for human rights and other
international law abuses. Part III examines the evolution of the
ATS as a liability-imposing corporate social responsibility tool.
The corporate social responsibility advocates’ investment in the
development of an ATS liability doctrine (for a time with some
substantial success) will demonstrate how interest groups
operate in what might be called “rent-seeking” through judicially
based “remedy-seeking” behavior.

In the end, through general analysis and the ATS case study,
this Article seeks to unveil the public interest curtain that often
shields corporate social responsibility activists from the scrutiny
their efforts should receive. When it comes to corporations, a
remedy-seeking society is often too quick to presume that more
socially desirable outcomes require restraining corporate
shareholder wealth. At the very least, it should be understood
that any efforts to do so will advantage another self-interested
group rather than somehow serving primarily the true public
interest.

I. THE CONTOURS OF THE CORPORATE SOCIAL
RESPONSIBILITY DEBATE

A. A Ubiquitous Contest Between Two Competing Visions of
Responsibility and Duty

Corporate social responsibility has no single, accepted
definition, yet it stirs the passions of many behind their own
conception of the term.10 As a result, issues regarding the social
responsibility of corporations—including whether there are any
such obligations at all—have generated substantial debate over
the years.11

Within the debate over the scope of corporate social
responsibility there are two poles with varying positions in
between.!2 On one side of the spectrum are those who believe
that corporations have social responsibilities of some kind or
degree beyond the bottom line and beyond compliance with
existing laws. The opposite side of the spectrum believes that the
social responsibility of corporations cannot be judged outside of
the obligation of a corporation to achieve wealth-maximization in
the corporate management’s fiduciary duties to its shareholders

10 Williams, supra note 1, at 775.

11 Millon, supra note 5, at 921 (“Given the lack of an agreed definition of CSR, it
comes as no surprise that there are several different models or theories of CSR.”).

12 Williams, supra note 1, at 711-20 (summarizing the corporate social responsibility
literature and the varying legal and policy positions).
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or obligations in compliance with its web of contracts. Of course,
nuanced definitional issues and middle ground positions appear
within the discussion as well—including questions regarding
what counts as “law,” what is our definition of “duty” and “harm,”
and what is the meaning of “wealth-” or “profit-maximization.”
This section will briefly discuss the presence and growth of the
debate within corporate law followed by a brief discussion of the
substantive claims behind the wealth-maximization theories
juxtaposed with the more expansive theories of corporate social
responsibility.

While it is true that this is an age-old debate,3 there is no
doubt that the issue of corporate social responsibility—especially
the rise of camps arguing for an enlarged sense of corporate duty
to social interests and stakeholders outside of the corporate
form—has received steadily increasing attention across the past
several decades. One insight into this evolution of the corporate
social responsibility conversation can be gleaned from a survey of
the use of the phrase “corporate social responsibility” across time.
For that task, I will turn briefly to the results from Google’s
Ngram function!—which has been described as “the first tool of
its kind, capable of precisely and rapidly quantifying cultural
trends based on massive quantities of data. It is a gateway to
culturomics!”5 This unique Google product enables users “to
examine the frequency of words ... or phrases .. .in books over
time.”16 The database permits searching “through over 5.2
million books: ~4% of all books ever published!”17 The creators
proclaim that this tool will have “profound consequences for the
study of language, lexicography, and grammar.”'8 The Ngram

13 Butler & McChesney, supra note 2, at 1195.

14 GOOGLE BOOKS NGRAM VIEWER, http://books.google.com/ngrams (last visited Oct.
4, 2013) [hereinafter Google Labs Ngram Viewer] (based on the model and database
developed by Jean-Baptiste Michel, Yuan Kui Shen, Aviva Presser Aiden, Adrian Veres,
Matthew K. Gray, William Brockman, The Google Books Team, Joseph P. Pickett, Dale
Hoiberg, Dan Clancy, Peter Norvig, Jon Orwant, Steven Pinker, Martin A. Nowak, and
Erez Lieberman Aiden. See Jean-Baptiste Michel, Yuan Kui Shen, Aviva Presser Aiden,
Adrian Veres, Matthew K. Gray, William Brockman, The Google Books Team, Joseph P.
Pickett, Dale Hoiberg, Dan Clancy, Peter Norvig, Jon Orwant, Steven Pinker, Martin A.
Nowak, & Erez Lieberman Aiden, Quantitative Analysis of Culture Using Millions of
Digitized Books, SCIENCE, Jan. 14, 2011, at 176, available at http://www.sciencemag.org/
content/early/2010/12/15/science.1199644).

15 Google Ngram Viewer, CULTUROMICS, http://www.culturomics.org/Resources/A-
users-guide-to-culturomics (last visited Oct. 3, 2013); see also Michel et al., supra note 14,
at 176 (describing the database and related data collection tool).

16 Google Ngram Viewer, supra note 15.

17 Id.

18 Michel et al., supra note 14, at 178, Figure 2; see also id. at 177 (“Our results
suggest that culturomic tools will aid lexicographers in at least two ways: (i) finding
low-frequency words that they do not list, and (ii) providing accurate estimates of current
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Viewer undoubtedly provides an interesting picture for
discussion of the usage of words and phrases, although it
admittedly has some inherent limitations and some recognized
criticisms of its scientific value.1?

The Ngram for the phrase “corporate social responsibility”
shows the phrase’s increased usage over time, and an especially
interesting rate of increase since 2000, likely as a result of our
increased scrutiny of corporations following a series of financial
crises:

TABLE 1:
GOOGLE LABS BOOKS NGRAM VIEWER
GRAPH CORPORATE SOCIAL RESPONSIBILITY FROM 1900 TO 2008
FROM THE CORPUS OF ENGLISH WITH A SMOOTHING OF 3

Source: GOOGLE BOOKS NGRAM VIEWER, http://books.google.com/ngrams (last visited Oct. 4,
2013) (based on the model and database developed by Jean-Baptiste Michel, Yuan Kui
Shen, Aviva Presser Aiden, Adrian Veres, Matthew K. Gray, William Brockman, The
Google Books Team, Joseph P. Pickett, Dale Hoiberg, Dan Clancy, Peter Norvig, Jon
Orwant, Steven Pinker, Martin A. Nowak, and Erez Lieberman Aiden, Quantitative
Analysis of Culture Using Millions of Digitized Books, SCIENCE, Jan. 14, 2011, at 176).

Table 1 shows trends from 1900 to 2008 (the latest available
date) for the unigram “corporate social responsibility.” The y-axis
shows what percentage of all the unigrams contained in Google’s
sample of books written in English include the phrase “corporate
social responsibility.” “Usage frequency is computed by dividing
the number of instances of the n-gram in a given year by the

frequency trends to reduce the lag between changes in the lexicon and changes in the
dictionary.”).

19 John Bohannon, Google Opens Books to New Cultural Studies, 330 SCIENCE 1600,
1600 (2010) (describing the Ngram project and its initial critics). Peer review is as of yet
limited on this relatively new tool, yet even the creators warn, “[b]asically, if you're going
to use this corpus for scientific purposes, you’ll need to do careful controls to make sure it
can support your application. Like with any other piece of evidence about the human past,
the challenge with culturomic trajectories lie in their interpretation.” Google Ngram
Viewer, supra note 15. Suggestions for controls are available in the main paper
supporting the application. See also Michel et al., supra note 14, at 181. “Culturomic
results are a new type of evidence in the humanities. As with fossils of ancient creatures,
the challenge of culturomics lies in the interpretation of this evidence.” Id. (giving a few
example searches with interpretations).
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total number of words in the corpus in that year.”20 Smoothing
allows for a consideration of the trends as a moving average and
can be adjusted for any search.2? When one runs the search on
Google, hyperlinks appear underneath the graph, allowing one to
browse through the books available that contributed to the data
set.22

Although the Ngram reveals “corporate social responsibility”
appears in an extremely small percentage of the overall books in
Google’s digitized collection, it certainly shows both a notable
frequency and a significant upward trend in its usage. This is,
admittedly, only a collection of raw data. But the usage and trend
are both apparent.

With an increased discussion of expanded corporate social
responsibilities, the academic, legal, and policy discussions have
also increasingly debated both the existence and meaning of
“stakeholders”—some constituency, larger than the shareholders
of corporations and those with whom the corporation holds
contracts, to which the corporation nonetheless owes some duty
on which to expend corporate resources. As Williams explains,
“the current corporate social responsibility debate often involves
a competition between shareholder versus stakeholder
conceptions of the corporation.”23

According to Professor David Millon, for example, “the
pragmatic definition [of ‘stakeholder’] advanced by business
ethics expert R. Edward Freeman has intuitive appeal, is
reasonably workable, and has proved to be durable: a stakeholder
of a particular corporation is anyone who ‘can affect or is affected
by the achievement of an organization’s objectives.”2¢ Millon

20 Michel et al., supra note 14, at 176. The Google Ngram data is “normalize[d] by
the number of books published in each year.” What Does the Ngram Viewer Do?, GOOGLE
BOOKS, http://books.google.com/ngrams/info (last visited Oct. 4, 2013).

21 Google Books describes “smoothing” as follows:

Often trends become more apparent when data is viewed as a moving average.

A smoothing of 1 means that the data shown for 1950 will be an average of the

raw count for 1950 plus 1 value on either side: (“count for 1949” + “count for

1950” + “count for 1951”), divided by 3. So a smoothing of 10 means that 21

values will be averaged: 10 on either side, plus the target value in the center of

them. At the left and right edges of the graph, fewer values are averaged. With

a smoothing of 3, the leftmost value (pretend it’s the year 1950) will be

calculated as (“count for 1950” + “count for 1951” + “count for 1952” + “count

for 1953”), divided by 4.
What Does the Ngram Viewer Do?, supra note 20.

22 Id. (“Below the graph, we show ‘interesting’ year ranges for your query terms.
Clicking on those will submit your query directly to Google Books.”).

23 Williams, supra note 1, at 707.

24 Millon, supra note 5, at 920 (quoting R. EDWARD FREEMAN, STRATEGIC
MANAGEMENT: A STAKEHOLDER APPROACH 46 (1984)).
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adequately explains these persons affected (and thereby defined
as “stakeholders”) as including “workers, creditors, local
communities, suppliers, consumers, and those affected by the
corporation’s impact on the environment.”?25 Freeman and
Millon’s definition captures the essence of what most people
mean by the term. But the “anyone who can affect or is affected
by” language should be sufficient for the reader to understand
the potentially unlimited breadth of possible stakeholder
constituencies.

Tracking the rise of the usage of the word “stakeholder” over
time is another interesting way to illustrate the injection of
corporate social responsibility into our vocabulary and usage. The
Ngram tool allows the researcher to compare two terms or
phrases, thus Table 2 provides the Ngrams for both “shareholder”
and “stakeholder.”

TABLE 2:
GOOGLE LABS BOOKS NGRAM VIEWER
GRAPH SHAREHOLDER (UPPER LINE) V. STAKEHOLDER (LOWER LINE)
FROM 1800 TO 2008 FROM THE CORPUS OF ENGLISH WITH A SMOOTHING OF 3

M sharcholder [ stakeholder
0.0008%

0.00064%

0.00048%

0.00032%
100n18% j/

0.00%
1800 18100 1820 1830 1840 1850 1860 1870 1880 1840 1800 1810 1820 1930 1940 1850 18960 1970 1880 1880 2000

Source: GOOGLE BOOKS NGRAM VIEWER, http://books.google.com/ngrams (last visited Oct. 4,
2013) (based on the model and database developed by Jean-Baptiste Michel, Yuan Kui
Shen, Aviva Presser Aiden, Adrian Veres, Matthew K. Gray, William Brockman, The
Google Books Team, Joseph P. Pickett, Dale Hoiberg, Dan Clancy, Peter Norvig, Jon
Orwant, Steven Pinker, Martin A. Nowak, and Erez Lieberman Aiden, Quantitative
Analysis of Culture Using Millions of Digitized Books, SCIENCE, Jan. 14, 2011, at 176).

Table 2 shows trends from 1800 to 2008 (the latest available
date) for the unigrams “stockholder” as the upper line and
“stakeholder” as the lower line. As Table 2 shows, the usage of
“shareholder” has seen a rather steady increase from the
mid-1800s to the mid-1970s, with a heightened rate of increase in
frequency of usage since the late 1970s and early 1980s.
“Stakeholder” barely registers on the graph before the late 1970s
and has since shown a steadily sharp rise across the past three
decades. This data regarding the use of the term in books stands

25 Id.
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as a possible proxy for its overall importance in the corporate law
discussion. The rise in usage illustrated here coincides with an
increasing importance given to the stakeholder concept in
corporate law discussions.

It is clear that corporate social responsibility 1s a
continuingly important part of the current corporate law
discourse. As noted at the outset of this Part, there are two
extremes involved in this debate that see the duty of a
corporation  quite differently. For those with a
wealth-maximization view, corporate social responsibility has
little meaning beyond maximizing the wealth of the shareholders
and complying with contracts and the law.26 Any benefits to the
rest of society are happy benefits of the corporation’s focus on
profits.2” Occupying the other pole in the spectrum, another view
might be described as the progressive or expansive side, oriented
toward advocating for broad-based duties for the corporation—
both morally and legally. For this side, there is a greater
constituency other than shareholders (even including at times all
of “society”) with whom profits must be shared, for the protection
of whom profits may need to be sacrificed, or for the benefit of
whom expenditures must be made.28

I have described the conflict in previous work as requiring us
to decide what guidance we suggest and what requirements we
impose (as a matter of law or policy) to define “proper” corporate
decision-making:

The spectrum between these extremes resembles the classic
debate over the negative and positive rights of man as they relate to
obligation and the justification for intervention by institutions of
power. The corporate social responsibility discussion raises three
principal issues about how a moral corporation lives its life: how a
corporation chooses its self-interest versus the interests of others,
when and how it should help others if control decisions may harm the
shareholder owners, and how far the corporation must affirmatively

26 See MILTON FRIEDMAN, CAPITALISM AND FREEDOM 133 (1962); see also Milton
Friedman, The Social Responsibility of Business Is To Increase Its Profits, N.Y. TIMES
MAG., Sept. 13, 1970, at 32.

27 Elsewhere I have described this side of the spectrum as viewing “the concept of
corporate social responsibility as essentially nonexistent, unless it happens to be an
accidental and spontaneous outcome of otherwise self-interested financial motives of a
profit-maximizing corporation.” Donald J. Kochan, Legal Mechanization of Corporate
Social Responsibility Through Alien Tort Statute Litigation: A Response to Professor
Branson with Some Supplemental Thoughts, 9 SANTA CLARA J. INT'L L. 251, 254 (2011)
[hereinafter Kochan, Mechanization].

28 In previous work, I have described this extreme as one that advances the notion
that “corporations should become governmental surrogates, conscripted philanthropists,
or otherwise constrained with affirmative perceived-moral obligations that can be
compelled by coercive force.” Id.
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go to help right the perceived wrongs in the world in which it
operates.29

These issues go to the heart of the debate about the meaning
of corporate social responsibility. The remaining sections in this
Part will further examine in more detail the sides of the
spectrum in this corporate social responsibility debate and will
take a look at each side’s expectations for the law’s role in
protecting or advancing its positions.

B. The Shareholder Wealth- or Profit-Maximization Camp

Regardless of whether one adopts a separation of ownership
and control conception of the corporation or a nexus of contracts
conception, both accept a wealth-maximization model of
corporate social responsibility (even if for slightly different
reasons).30 The primary constraint on corporate behavior is not
the advancement of some vague social interest but instead is the
advancement of profits within the bounds of the law, which
includes compliance with contracts and compliance with
otherwise generally applicable legal rules and regulations.31
Despite extensive efforts to dislodge it, this traditional view also
remains the predominantly accepted legal view of a corporation’s
social responsibility.32

Proponents of the wealth-maximization view claim that
these more certain and limited metrics are not only substantively
superior, but they are also better defined—making them more
manageable and more susceptible to monitoring. As Clark
explains, “[a] single, objective goal like profit-maximization is

29 Id. (citing CHARLES FRIED, RIGHT AND WRONG 1 (1978) (writing generally on the
obligations of man and his relation to the state using an analogous set of choices)).

30 See Bainbridge, In Defense, supra note 6, at 1427—28 (some reach a preference for
the wealth-maximization norm but as a result of a nexus of contracts theory of corporate
law rather than focusing on the separation of ownership and control).

31 Clark explains the idea that profit is conditioned upon compliance with applicable
law as follows:

[TThe profit-maximizing norm does not imply that corporations and their
managers have only minimal legal obligations to persons other than
shareholders. Quite the contrary is true. Every major relationship between the
corporation and persons or groups it affects is subject to vast and intricate
bodies of legal doctrine and to legal enforcement mechanisms. These legal
controls are ineffective in some instances and suboptimal in others, but they
exist.
ROBERT CHARLES CLARK, CORPORATE LAW § 16.2 (1986).

32 See Mark J. Roe, The Shareholder Wealth Maximization Norm and Industrial
Organization, 149 U. PA. L. REV. 2063, 2065 (2001) (“Shareholder wealth maximization is
usually accepted as the appropriate goal in American business circles.”); Williams, supra
note 1, at 714 (describing profit-maximization and that the “predominant academic view
in the United States about corporate social responsibility is directly derived from the
shareholder theory of the corporation”).
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more easily monitored than a multiple, vaguely defined goal like
fair and reasonable accommodation of all affected interests.”s3

The work of Milton Friedman is often associated as the
standard bearer for this “wealth-maximizing” or
“profit-maximizing” view of corporate social responsibility.3¢ As
Friedman states:

The view...that corporate officials and labor leaders have a
‘social responsibility’ that goes beyond serving the interest of their
stockholders or their members...shows a fundamental
misconception of the character and nature of a free economy. In such
an economy, there is one and only one social responsibility of
business—to use its resources and engage in activities designed to
increase its profits so long as it stays within the rules of the game,
which is to say, engages in open and free competition, without
deception or fraud.35

This wealth-maximization view also famously finds support
in the 1919 Michigan Supreme Court decision in Dodge v. Ford
Motor Company where the court denounced Henry Ford’s plan to
share profits with employees at the expense of shareholders.36
There the court explicated clear limits on the discretion of
corporations to take into account broader social interests in its
expenditures of profits:

A business corporation is organized and carried on primarily for the
profit of the stockholders. The powers of the directors are to be
employed for that end. The discretion of directors is to be exercised in
the choice of means to attain that end, and does not extend to a
change in the end itself, to the reduction of profits, or to the
nondistribution of profits among stockholders in order to devote them
to other purposes.37

Dodge remains a dominant force in defining the prevailing
view of corporate social responsibility within corporate law.38

This view as expressed by Friedman and in Dodge is largely
based on the traditional notion of the corporation as involving the
separation of ownership and control. This position rejects any

33 CLARK, supra note 31, § 16.2.

34 Stephen M. Bainbridge, Director Primacy: The Means and Ends of Corporate
Governance, 97 NW. U. L. REV. 547, 564 (2003) (“Milton Friedman’s famous essay on
corporate responsibility remains the classic statement of the shareholder primacy
model.”); see also Roe, supra note 32, at 2065 n.2 (2001) (“Although aggressive when it
appeared, Friedman’s perspective is now mainstream in American business circles . . ..”).

35 FRIEDMAN, supra note 26, at 133; see also Friedman, supra note 26, at 124.

36 Dodge v. Ford Motor Co., 170 N.W. 668, 684 (Mich. 1919).

37 Id.

38 See Bainbridge, In Defense, supra note 6, at 1423-24 (“[T]he mainstream of
corporate law remains committed to the principles espoused by the Dodge court.”).
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and all duties to those other than the shareholders.39 It contends
that corporate decisions to spend shareholder profits on societal
needs or goods imposes a tax on, or constitutes a wealth transfer
from, those shareholders and that it illegitimately does so
without shareholder consent.40 Others reach the same conclusion
regarding wealth-maximization as the optimal restraint on
corporate decisions, although adopting a nexus of contracts
conception of the corporation whereby the corporation’s scope of
duty is itself constrained in a manner that does not directly take
into account outside stakeholder constituencies.4!

Importantly, as Ribstein notes, “the legal issue is not
whether the corporation or any of the individuals who manage it
should care about society.”s2 The better question is “whether the
law should mandate such governance, given lawmakers’ inherent
limitations, the potential costs of legal rules, and disagreements
about appropriate social objectives.”s3 The wealth-maximization
view does not mean that corporate managers are heartless or
that corporations will fail to contribute to social welfare. As
previously mentioned, the economic growth spurred by
corporations pursuing profits helps all of society. And specifically,
those in the wealth-maximization camp point to the jobs created,
the contracting engaged in that consumes goods and services, the
goods produced and services provided, and the taxes paid by
corporations, for example, as evidence that corporations are

39 As Macey explains:

Under traditional state and corporate law doctrine, officers and directors of

both public and closely held firms owe fiduciary duties to shareholders and to

shareholders alone. Directors and officers are legally required to manage a

corporation for the exclusive benefit of its shareholders, and protection for

other sorts of claimants exists only to the extent provided by contract.
Jonathan R. Macey, An Economic Analysis of the Various Rationales for Making
Shareholders the Exclusive Beneficiaries of Corporate Fiduciary Duties, 21 STETSON L.
REV. 23, 23 (1991) [hereinafter Macey, An Economic Analysis]; see also THE AM. LAW
INST., PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND RECOMMENDATIONS
§ 2.01(a) (1994) (“[A] corporation . .. should have as its objective the conduct of business
activities with a view to enhancing corporate profit and shareholder gain.”).

40 Aneel Karnani, The Case Against Corporate Social Responsibility, WALL ST. J.,
Aug. 23, 2010, at R1 (“Managers who sacrifice profit for the common good also are in
effect imposing a tax on their shareholders and arbitrarily deciding how that money
should be spent.”).

41 Bainbridge, In Defense, supra note 6, at 1429-30 (under the nexus of contracts,
wealth-maximization and fiduciary duties exclusive to shareholders is set as the efficient
default rule away from which rational investors will not likely deviate).

42 See Larry E. Ribstein, Accountability and Responsibility in Corporate Governance,
81 NOTRE DAME L. REV. 1431, 1432 (2006).

43 Id. at 1432-33 (emphasis added).
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helping others when pursuing their own profit-maximizing
ends.44

One of the most important constraints on
wealth-maximization is that a corporation is duty-bound to
comply with the law. As Clark explains, the view holds that
“[p]rofits should be made as large as possible, within the [limited
legitimate] constraints,” which first and foremost includes
compliance with the law.45

There is yet another important limitation that deserves
special mention as well. It is an obvious but too often ignored
sub-constraint within the wealth-maximization constraint—the
power of consumer demand and the price system. As Ludwig von
Mises has explained, corporate power is only as good as the
orders given by the captains of the market—the consumers:

The direction of all economic affairs is in the market society a task

of the entrepreneurs. Theirs is the control of production. They are at

the helm and steer the ship. A superficial observer would believe that

they are supreme. But they are not. They are bound to obey

unconditionally the captain’s orders. The captain is the consumer.46

Consumers have the ability to “pay” for their own preferred
social responsibility of corporations. If they truly value it and
desire it, then any rational profit-maximizing corporation will
provide it.47 Consumers and shareholders alike have the power to
purchase corporate social responsibility outcomes. That is a
cause and consequence quite distinct from coercively dictating
those results. As Friedman added, “The stockholders or the
customers or the employes [sic] could separately spend their own
money on the particular action if they wished to do so.”48
Corporations will supply a product that naturally arises in a
market where consumers demand products that are socially
responsible and are willing to pay for any additional cost for the

44 Williams, supra note 1, at 714 (explaining the wealth-maximization view and its
claims regarding ways that “corporations meet their proper social responsibilities by
excelling in their economic activities, which then contributes to a well-functioning
economy . ...").

45 CLARK, supra note 31, § 16.2.

46 LUDWIG VON MISES, HUMAN ACTION: A TREATISE ON ECONOMICS 270 (3d rev. ed.
1963).

47 Id. at 648-49. Mises explains:

All market phenomena are ultimately determined by the choices of the

consumers. If one wants to apply the notion of power to phenomena of the

market, one ought to say: in the market all power is vested in the consumers.

The entrepreneurs are forced, by the necessity of earning profits and avoiding

losses, to consider in every regard...the best possible and cheapest

satisfaction of the consumers as their supreme directive.
Id. at 649.
48 Friedman, supra note 26, at 33.
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production of that demanded product. If adding a corporate social
responsibility element to a product makes the production of the
corporation’s goods or the provision of the corporation’s services
more expensive, presumably those additional costs can be
captured by an increased price that a willing consumer base will
pay because they value the additional efforts made by the
corporation.49

Thus, consumers themselves absorb the costs to the
corporation for the provision of that socially beneficial good. A
socially responsible ingredient is added to a product, proactively
or reactively, and that ingredient meets consumer demand.
Whether it is a demand for “green” and recycled toilet paper,
non-GMO corn, fuel-efficient vehicles, energy-conserving
appliances, or similar products, if purchasers exist, then the
corporations will label, market, and supply these products.50
Elsewhere, I have described this corporate reaction as achieving
socially responsible outcomes as a result of internally induced,
profit-driven, and voluntary behavior.5!

So long as demand is the sole reason for the provision of the
good and the consumer market is willing to bear the costs of
production through higher prices, such corporate actions are
justified within the wealth-maximization norm. In that case, if
demand disappears, the corporation is under no compulsion to
continue providing that good.

It then becomes the individual responsibility of consumers to
apply pressure with their own resources, pocketbooks, and
buying power—rather than the law—to alter corporate behavior.
Mises explains that the consumers run the show and dictate
what is made and how it is made. “Their buying and their
abstention from buying decides who should own and run the
plants and the farms. They make poor people rich and rich people
poor. They determine precisely what should be produced, in what
quality, and in what quantities.”52

The expansive corporate social responsibility advocates
would rather, however, push for top-down imposition of corporate
social responsibility standards forcing corporations and their
shareholders to accept losses by bankrolling the social programs
rather than those advocates themselves paying directly for the

49 See generally Karnani, supra note 40.

50 Id. (describing new markets for fuel-efficient cars, energy-conserving products,
and healthier foods as examples, explaining that “in cases where private profits and
public interests are aligned, the idea of corporate social responsibility is irrelevant . .. .”).

51 Kochan, Mechanization, supra note 27, at 255.

52 Id.
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desired behavior and social outcomes. As usual, instead of
accessing market mechanisms to satisfy their preferences, these
activist interest groups engage in rent-seeking behavior to obtain
these social “gains” for some cost less than what they would have
to pay if bargained for in a free and fair open market exchange.53

Finally, seemingly altruistic or charitable actions may be
taken voluntarily by corporations where the impetus for the
donation or other action is the calculated benefit to profits from
the action due to an ability to capitalize on marketing, branding,
or other means of increasing the consumer base or attracting
additional investors. Reputation enhancing efforts based on these
criteria of self-interest should be considered internally induced
and voluntary. These efforts will cease when they are no longer
profitable for the corporation. If the decision is made in order to
maximize profits, it falls into this category of voluntary behavior
that nonetheless leads to concurrently meeting both profit-based
and social concerns.

Often, however, as discussed in more detail below, neither
the wealth-maximization norm and its constraints on corporate
behavior nor the beneficial effects of corporate profits on society
are enough to achieve the remedies and results sought by those
usually advocating for greater social responsibilities. Those
advocates claim that existing conditions and allocations of profits
leave other so-called stakeholders or otherwise “affected”
individuals in unsatisfactory positions.5¢ They contend that this
deficiency should be met with more law to constrain the
operations of the corporations, including an altered definition of
legal duties owed.

C. The Expansive, Remedy-Seeking Notion of Corporate Social
Responsibility and Its Broader Vision of Corporate Duties and
Obligations

Advocates for a broad or progressive notion of corporate
social responsibility argue that there is, or should be, some
broader constituency to which a duty is owed beyond
shareholders,> those involved in contractual relationships with

53 See infra Part II.

54 Adefolake Adeyeye, The Role of Global Governance in CSR, 9 SANTA CLARA J.
INT'L L. 147, 149 (2011) (“CSR focuses on the attempt to regulate corporate behavior in
order to ensure that corporations carry out their activities in consideration to
multi-stakeholder interests.”).

55 Williams, supra note 1, at 716 (“[P]rogressive scholars contend that directors
ought to consider the impact of their decisions on a wider range of constituents than
shareholders, and thus ought to consider the implications of their actions on employees,
consumers, suppliers (in some cases), the community, and the environment.”).
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the corporation, or those harmed by corporate behavior under
traditional notions of harm.’6 On the latter, corporate social
responsibility theories sometimes rest on an expanded and
different kind of definition of harm.57

As mentioned before, corporate social responsibility has
many definitions and manifestations. Even among the
progressive or expansionist advocates of corporate social
responsibility, there 1is little agreement as to the goals or
mechanisms for achieving corporate social responsibility or
advancing broader stakeholder interests vis-a-vis corporate
power.58 Professor Larry Ribstein, for example, has explained
that “[t]he debate over corporate social responsibility is often
vague or unrealistic or both.”?® He continued that those
participants seeking greater responsibilities for corporations
“speak in terms of how corporations ought to be run, without
specifying the legal changes that will produce these results.”60
Friedman noted that “[t]he discussions of the ‘social
responsibilities of business’ are notable for their analytical
looseness and lack of rigor.”61 Although many expansionist
corporate social responsibility advocates are united in their
desire to restrict the universe of acceptable corporate behaviors,
they are not necessarily in agreement on all positions within that
broader framework.62

Despite the sometimes less than cohesive message, corporate
social responsibility activism, whatever its iteration, has
strength in its optics. “Corporate social responsibility’ is a term
that sounds difficult to quibble with as a goal. It exudes a sense
of ‘the good’ or ‘the proper.”s3 After all, it is hard to defend the
opposite—“irresponsibility.” Much like other terms for

56 See Millon, supra note 5, at 919 (“The ‘social’ element of CSR is the idea that
corporations have responsibilities to the broader society.”).

57 See Bainbridge, In Defense, supra note 6, at 1432 (corporate social responsibility
advocates are worried about the costs that corporate actors supposedly impose upon
nonshareholder “constituencies”).

58 Williams, supra note 1, at 775 (“While many advocates of more corporate social
responsibility share a concern that managing global corporations to maximize shareholder
wealth has the potential to lead to harmful social effects, including exacerbating
persistent income inequalities, there is much less agreement about how to suggest
reforming corporate law to address that concern.”).

59 Ribstein, supra note 42, at 1432; see also Williams, supra note 1, at 706
(expressing similar difficulties with the definition).

60 Ribstein, supra note 42, at 1432.

61 Friedman, supra note 26, at 33.

62 Millon, supra note 5, at 919 (“Even among sympathetic analysts, key questions
generate controversy. There is disagreement about the role of business in society, the
persons to whom a business should be responsible, the responsibility that should entail,
and so on.”).

63 Kochan, Mechanization, supra note 27, at 254.
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movements, corporate social responsibility as captured by the
expansionist view exudes an image of purity and virtue. At the
same time, much of the corporate social responsibility advocacy
paints a very nasty picture of corporate behavior and a very
myopic view of the (un)worthiness of profit. Profit motive is seen
as merely (and unseemly) greedy and the contributions of
economic growth to the betterment of societyé4 become ignored.
Moreover, within the advocacy or scholarship on the expansive
view of corporate social responsibility, there 1s minimal
discussion of negative rights, economic liberty, or laissez faire
philosophy as part of the rubric of what constitutes, or
contributes to, human rights and freedom.s5 Nor is there much
discussion of the general improvements on the human condition
that derive from development and investment.6 Those with an
expansive definition of corporate social responsibility exploit
every avenue to create a negative image of corporations and
downplay their positive contributions to society. Either through
demonization of wealth or simply a fear of the “large,” corporate
behavior is seen as requiring some external check or control
especially when we are told that it contributes to the awful
conditions for many in areas where corporations operate.6”7 These
informational and perceptual imbalances further disadvantage
those forwarding wealth-maximization as the better view.

In fact, the messaging becomes so powerful and difficult to
rebut that Friedman warned corporations that they endanger
themselves when they even enter the fray of a corporate social
responsibility discussion, because they risk legitimizing the
terms of the debate as being based in a battle between good and

64 See, e.g., CLARK, supra note 31, § 16.2 (large organizations like corporations,
“Increase social welfare, because without them certain large-scale business ventures
would be impossible or would be carried out in a wasteful way”).

65 On these concepts and their contribution to social welfare, see 3 FRIEDRICH A.
HAYEK, LAW, LEGISLATION, AND LIBERTY (1979); MISES, supra note 46, at 257-326; see
also generally FRIEDMAN, supra note 26.

66 As Adam Smith described:

Every individual is continually exerting himself to find out the most
advantageous employment for whatever capital he can command. It is his own
advantage, indeed, and not that of society, which he has in view. But the study
of his own advantage naturally, or rather necessarily leads him to prefer
employment which is most advantageous to the society .. .. [H]e intends only
his own gain, and he is in this, as in many other cases, led by an invisible hand
to promote an end which was no part of his intention. Nor is it always the
worse for the society that it was no part of it. By pursuing his own interest he
frequently promotes that of the society more effectually than when he really
intends to promote it.
ADAM SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF NATIONS,
421, 423 (Edwin Cannan ed., 1937) (1776); see also Jan Narveson, The “Invisible Hand,”
46 J. Bus. ETHICS 201, 201 (2003).
67 Adeyeye, supra note 54, at 149.
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evil.68 He cautioned that corporate managers engaging in
corporate social responsibility talk are legitimizing the “already
too prevalent view that the pursuit of profits is wicked and
immoral and must be curbed and controlled by external forces.”s9
There is little doubt that the jargon painting those directly or
indirectly (and, often, tenuously at best) affected by corporate
action as the oppressed, and corporations as their oppressors,
provides powerful marketing for the social responsibility cause.?0

The expansionist corporate social responsibility view tends to
be one partly grounded in entitlement and a poorly conceived
concept of justice and blame.”? When bad things happen in the
world, people search for someone to blame and expect someone to
pay.”2 Advocates of increased corporate social responsibility—as
they are searching to find somebody to blame and get
compensation from—seem to tout the claim that the law must
provide a “remedy for every wrong.”73

Not every perceived wrong, financial hardship, disparity,
inequality, or other perceived hardship can find relief from the
law and the legal system.7 “While it may seem that there should
be a remedy for every wrong, this is an ideal limited perforce by

68 Friedman, supra note 26, at 32.
69 Id.
70 As I have previously described:

The marketing of law or ideas is advanced by the terms used to define the
goals of expanded limitations on corporate behavior: rights, responsibilities,
duties, human rights, morality, ethics, virtue, equality, accountability, and the

like. It is against the backdrop of stories of genocide, killings, abuse,

oppression, despair, poverty, inequality, slavery, starvation, arms, unjust

imprisonment, apartheid, the Holocaust, greed, [and] selfishness . ... It is easy

to “sell” the ideas and projects that seek to solve or remedy these problems.

Kochan, Mechanization, supra note 27, at 254.

71 See Sonja B. Starr, Rethinking “Effective Remedies” Remedial Deterrence in
International Courts, 83 N.Y.U. L. REV. 693, 698 (2008) (“International courts and
scholars habitually invoke the principle of ubi ius ibi remedium—‘where there is a right,
there is a remedy.”).

72 Millon, supra note 5, at 919 (quoting Joel Bakan categorizing corporations as the
“externalizing machine” because of corporate potential to ignore adverse third-party
effects) (quoting JOEL BAKAN, THE CORPORATION: PATHOLOGICAL PURSUIT OF PROFIT AND
POWER 60-84 (2005)).

73 For example, calling on the maxim ubi ius ibi remedium, one author in favor of
expansive corporate social responsibility and promoting human rights litigation concluded
that

[a]llowing corporations and State officials to escape liability for their acts
simply because they occurred in countries without adequate legal structures to
address them does damage to the concept of Rule of Law and defeats the whole

idea that where there is a breach of a legal right, a remedy must attach.

Emeka Duruigbo, The Economic Cost of Alien Tort Litigation: A Response to Awakening
Monster: The Alien Tort Statute of 1789, 14 MINN. J. GLOBAL TRADE 1, 40 & n.235 (2004).

74 See, e.g., Bush v. Lucas, 462 U.S. 367, 373 (1983) (recognizing that the court will
not fashion a remedy without a right and even then only when determining congressional
intent and considering broader policy concerns).
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the realities of this world.”7> The legal system is not intended to
provide a legal remedy for every wrong, harm, injury, or
unfortunate social condition.? Nor is the legal system responsible
for constructing itself to deliver a private party to blame and
force that party to somehow make perceived wrongs right.
Emotions and tragic stories aside, legal doctrines cannot mold
themselves to such situations.?”

Before any remedy can be applied or the law constructed in a
manner to require a payment from one (like a corporation) to
another (some segment of society benefitted by CSR-based
investment), there must be a “right” recognized by law. The
proposed beneficiaries of corporate philanthropy have earned no
such right.

That limitation—that only rights are protected—explains
why the maxim ubdi ius ibi remedium loosely translates as
establishing triggering conditions: for every right, there is a
remedy. Even that phrase has further limits. Blackstone has
explained that “it is a general and indisputable rule, that where
there is a legal right, there is also a legal remedy, by suit or
action at law, whenever that right is invaded . . . . [I]t is a settled
and invariable principle in the laws of England, that every right
when with-held must have a remedy, and every injury it’s [sic]
proper redress.””8 This concept, as explained by Blackstone and
when understood in context, makes clear that there is only a
right with a corresponding remedy if we also identify a duty (and
afterward of course also find some violation of that duty which
directly causes harm that is traceable to such a violation).

Every right must have a corresponding duty before one can
claim any entitlement to action by another. This often-projected
maxim that “there must be a right for every wrong” is improperly
invoked if there is not a rights/duty analysis.’” And only those
who have that duty or obligation can be sued or otherwise held
responsible for a wrong (not to mention all of the other hurdles

75 Tobin v. Grossman, 249 N.E.2d 419, 424 (N.Y. 1969) (explaining the facts of our
system that the limits of the law mean that there are “limit[s] to attaining essential
justice”).

76 Hall v. Trisun, No. CIVA SA05CA0984 OG, 2005 WL 3348956 (W.D. Tex. Nov. 186,
2005) (“Plaintiff is advised that the law does not provide a remedy for every injury
suffered. Moreover, the jurisdiction of a federal court to resolve disputes is inherently
limited.”).

77 See Howard v. Lecher, 366 N.E.2d 64, 66 (N.Y. 1977) (discussing that even where
the “temptation is great to offer . . . some form of relief,” it is “not the function of the law”
to provide a remedy for every wrong).

78 3 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 23, 109 (Univ.
of Chicago Press 2002) (1765).

79 See Perodeau v. City of Hartford, 792 A.2d 752, 768 (Conn. 2002).
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like causation that must then be proved). Many attempts to
increase the scope of corporate liability face these hurdles. The
reality is that reform cannot always be accomplished through the
imposition of new legal rules, although that fact may be
unsatisfactory to those looking for their concept of justice.s0
Despite all the ills of the world, we must maintain the limits of
the law, and we should appreciate what the law can and cannot
do effectively.s1

The rhetoric of corporate social responsibility sometimes
ignores these bedrock principles and necessary prerequisites to
the identification of legitimate legal obligations. At other times,
expansionist advocates seek to redefine human relations and
expand the concept of duty far beyond any meaningful constraint.
They begin to invest in the creation of law or legal liability
regimes to advance their interests. Corporate social
responsibility activism 1illustrates that segments of society
believe that cures for all things that are seemingly wrong in
society may be found in the creation of law or the imposition of
new legal liabilities. We live in a remedy-seeking society that
often embraces these ideas of liability hunting. And, in the sense
that these activists push for an alteration in corporate duties to
obtain the remedies they seek, those groups are remedy-seeking
through rent-seeking, as will be discussed in the next Part. Yet,
there must be limits to the capacity of the law to accomplish
these ends.

In the end, modern expansionist notions of corporate social
responsibility can be seen as seeking an alteration in behavior—a
new ethic in corporate conduct based on the desire to alter
corporate behavior to achieve certain socially desirable outcomes.
It seeks to identify harms, isolate causes of such harms, control
negative externalities from doing business, and concomitantly
induce or force corporations to internalize the purported larger
costs and broader range of impacts from their actions.s2 The
proliferation of expansive corporate social responsibility efforts
has been effective at inducing changes in corporate behavior—
leaving aside whether or not such changes are wise.

80 James R. Adams, From Babel to Reason: An Examination of the Duty Issue, 31
MCGEORGE L. REV. 25, 53 (1999) (“Tort law does not provide a remedy for every harm. We
cannot solve every social problem by simply ‘passing a law.” There are many ways to
control conduct; tort law is but one.”).

81 Tobin v. Grossman, 249 N.E.2d 419, 424 (N.Y. 1969) (“The problem for the law is
to limit the legal consequences of wrongs to a controllable degree,” and therefore
attenuated causation cannot be actionable).

82 Millon, supra note 5, at 919 (discussing the “social costs” that a profitable
corporation can impose).
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Just as the measure and the meaning of corporate social
responsibility are varied, the mechanisms for achieving the aims
of those favoring an expanded notion of corporate social
responsibility can equally take a number of different forms. Some
of these involve bottom-up private market forces while others
seek to alter the legal landscape top-down with fundamental
changes in statutes, judicially recognized common law or
statutory liabilities, or other legal outlets for reform.

D. The Tactical Basics for Reformers: What Can Law Do to
Affect Greater Corporate Social Responsibility?

In past work, I characterized some of the mechanisms that
could accomplish corporate social responsibility objectives along a
spectrum of increasing levels of coercive rules—from
non-coercive, voluntary decisions by corporations aligned with
their own interests in wealth-maximization all the way to the
highest levels of coercively induced mechanisms of command and
control over the decision-making of corporations and their
distributions of profits.s3 In this section, I want to focus on just a
few of the more specific efforts that can be taken to try to achieve
one’s corporate social responsibility objectives.

As explained above, the first (and most legitimate) option for
achieving one’s desired corporate social responsibility results is
through purchasing the outcome. If, indeed, consumers demand a
particular corporate effort that they deem socially desirable, then
the consumer demand is enough incentive for a
profit-maximizing corporation to provide that corporate social
responsibility “product.” Despite all the talk about the big bad
powerful  “corporations” in expansive corporate social
responsibility and other progressive rhetoric, it is the consumers,
after all, that have the power.8¢ Mises again explains that,
“[o]wnership of material factors of production as well as
entrepreneurial or technological skill do not—in the market
economy—bestow power in the coercive sense. All they grant is
the privilege to serve the real masters of the market, the
consumers, in a more exalted position than other people.”s5 The
price of the goods or services will be adjusted upward if they have
added costs from social responsibility efforts included in the
production of goods or provision of services. But, presumably, if

83 Kochan, Mechanization, supra note 27, at 255-57.

84 MISES, supra note 46, at 649 (“It is customary nowadays to signify the position
which the owners of property and the entrepreneurs occupy on the market as economic
power or market power. This terminology is misleading when applied to the conditions of
the market.”).

85 Id. (emphasis added).
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consumers desire that extra “CSR ingredient” in the product,
then they will be willing to pay the higher price. It will be an
incident (or an accident) of the corporation making
wealth-maximization decisions.

Corporate social responsibility advocates can also try to work
within existing law to compel corporate decisions that are
socially responsible in the advocates’ minds. Advocates can
become shareholders and try to change things from the inside—
through, for example, voting their shares, proxy solicitations,
hostile takeovers, direct lawsuits, derivative lawsuits, and other
means. Admittedly these options will be constrained so long as
the legal definitions of duty remain aligned with the
wealth-maximization model. Thus, the more effective technique
for these interest groups is to use these avenues as a way to
attempt change regarding the contours of board of directors’
duties and the vision of the corporate role. There is a part of the
corporate social responsibility movement that tries to change the
governing rules or metrics of corporate decision-making—to limit
the range of acceptable corporate profit decisions and allow more
room or even mandate so-called socially responsible choices or
stakeholder concerns to be taken into account. The advocates
would need to overcome the default rules and convince a
corporation to structure itself with different standards and
duties, or they would need to convince the judiciary to amend
traditional notions of fiduciary duties. Again, these are difficult
tasks but it may be worthwhile for advocates to invest in these
efforts to cause legal change.

When unable to achieve their corporate social responsibility
objectives within corporate law or through a change in the rules
of traditional corporate governance, the corporate social
responsibility lobby diverts its attention and resources elsewhere.
Corporate social responsibility advocates may seek legislation
that imposes new duties on corporations and their boards of
directors that align with the social interests of the advocates.
So-called “stakeholder statutes” or “constituency statutes”
allowing or requiring corporations to take stakeholders into
account in decision-making are obvious examples of these
efforts.s6

86 See generally Kathleen Hale, Note, Corporate Law and Stakeholders: Moving
Beyond Stakeholder Statutes, 45 ARIZ. L. REV. 823, 833 (2003) (describing stakeholder
statutes); Lawrence E. Mitchell, A Theoretical and Practical Framework for Enforcing
Corporate Constituency Statutes, 70 TEX. L. REV. 579 (1992) (discussing the constituency
statute approach). More recently, we have also seen “social enterprise” statutes and
“benefit corporation” regimes emerge that attempt to further similar goals. See, e.g., Brian
D. Galle, Social Enterprise: Who Needs It?, 54 B.C. L. REV. (forthcoming 2013), available
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The corporate social responsibility lobby can also seek to
change the substantive law—to regulate the conduct of business
activities or to create new duties or liabilities for certain entities
and certain behaviors. The expansion of the operating liabilities
of businesses and the narrowing of acceptable practices by
creating substantive prohibitions or tort liabilities for corporate
actions can be accomplished by changing the contents of
legislative or regulatory standards. And, these substantive rules
can also be changed in the courts through the development of
new liability schemes, identification of new harms, or creation of
new duties.

Rather than convincing corporations to change their
decision-making calculus or transforming their concept of duty,
and rather than seeking legislation or judicial standards
generally altering the definition of a corporation’s fiduciary
duties to include secondary stakeholders, corporate social
responsibility advocates often seek to manipulate the substantive
law to force corporations into making corporate social
responsibility investments—to the detriment of shareholder
interests—through means of pressure quite apart from truly
voluntary decision-making choice. This is accomplished, in part,
by creating an atmosphere of threatened liability that changes
the respective bargaining power of the corporate social
responsibility lobby and arms them with substantial leverage
which it can deploy against corporations in efforts to “convince”
corporations to change behaviors.8? The effects are no less
damaging than outright legislatively demanded changes in
corporate law. Corporations shift resources into suboptimal
investments in secondary stakeholder concerns at the expense of
distributing profits to their primary shareholders. It diverts
resources and misallocates profits into non-shareholder
investments. The beauty of such efforts for the corporate social
responsibility lobby is that even if they are not entirely successful
in creating law (or even when any such efforts have not yet been
completed), the corporate social responsibility lobby can start to
use the threat of law and the threat of completing a legal regime
to change the power dynamics.88 The corporate social
responsibility lobby can leverage the possible creation of law or

at http://ssrn.com/abstract=2302658 (discussing the political economy of social enterprise
statutes and questioning the motives and effectiveness of such legislation).

87 Robert S. Adler & Elliot M. Silverstein, When David Meets Goliath: Dealing with
Power Differentials in Negotiation, 5 HARV. NEGOT. L. REV. 1, 5 (2000) (“The degree of
power that each party brings to the negotiation affects the room for maneuver that each
feels is available in bargaining situations.”).

88 Id. at 20 (discussing power dynamics between litigating parties).
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the risk of adverse judgments in a manner that paints
corporations into a corner, stimulating changes in behavior to
stave off the threatened legal maneuver.89

Whatever the means—or at least those means outside of
engaging, as consumers or otherwise, in truly voluntary contracts
with corporations—used to seek a remedy for the harms
expansive corporate social responsibility advocates believe are
the fault of corporate behavior and attributable to the traditional
corporate wealth-maximization model, these advocates are acting
in a manner consistent with public choice models of interest
group behavior. Whether through seeking legislation, litigation
advancing novel theories of liability for corporate behaviors such
as for “aiding and abetting” nasty foreign regimes, shareholder
activism, derivative suits, or other means, corporate social
responsibility advocacy operatives meet the classic definition of
interest groups and should be treated with the same skepticism
as we might give anyone attempting to manipulate the law for
private gain. These advocates are advancing their own agendas
and the wealth and power of their own organizations in the
process of seeking special treatment from the law.

While expansive corporate social responsibility advocates
may claim that their efforts to change the law are for “the public
interest” or the overall “social good,” they are asking for a wealth
transfer from the corporations and their shareholders to those
who will supposedly benefit from the corporate social
responsibility efforts demanded. Expansive corporate social
responsibility efforts are redistributive in nature. The
concentrated corporate social responsibility interest groups seek
payments in the form of corporate social responsibility reforms or
measures by the corporation, and the costs of complying are
borne by the shareholders in the form of sacrificed profits.

There 1s no reason to believe that corporate social
responsibility advocates are any less inclined to tap into the law
as a means of serving their ends. The next Part will explain how
these efforts by corporate social responsibility activists
dangerously conscript the law for inappropriate means. Legal
rules should not be fitted through manipulation as
outcome-based vehicles for social reform.

89 Id.
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II. CORPORATE SOCIAL RESPONSIBILITY ADVOCATES
AND LITIGANTS AS INTEREST GROUPS IN A
PuBLIC CHOICE PERSPECTIVE

This Part introduces public choice theory to set forth the
primary lesson of this Article—expansive corporate social
responsibility advocacy should be viewed in light of what we
know about interest group politics. We should not pay any special
deference to the aims of these seemingly beneficial groups simply
because their names and cause sound in the public interest.
Corporate social responsibility advocacy is still private interest
advocacy and any attempt to use the law to reposition one’s
status within the bargaining market is, indeed, still rent-seeking,
despite the “social responsibility” labels.

Rent-seeking and private advantage are often behind
legislation, regulation, and the creation of law generally.90
Corporate social responsibility lawmaking efforts may sound like
they are in the “public interest,”1 and for a long time the
dominant theory in political science presumed that legislation
was and could be crafted with social welfare enhancing effects
and intent.92 This concept that laws can be created for some
common good isolated from interest group influence has been
challenged by public choice theory,? exposing the public interest
model to the real world operations and effects of interest group
influence in legal and political decision-making.9¢ Public choice
theory “burst[s] the bubble” of the public interest model and
attempts to recast our critique of legislation and other law
creation with an understanding that even those with benign or
inherently good sounding motives or causes are nonetheless
seeking private interest gains.9

90 MAXWELL L. STEARNS & TODD J. ZYWICKI, PUBLIC CHOICE CONCEPTS AND
APPLICATIONS IN LAW 46 (2009) (explaining rents and rent-seeking).

91 Andrew P. Morriss, Bruce Yandle & Andrew Dorchak, Choosing How to Regulate,
29 HARV. ENVTL. L. REV. 179, 214 (2005) [hereinafter Morriss et al., Choosing] (discussing
the history of public interest theory).

92 Id. at 215.

93 James Buchanan, Politics Without Romance: A Sketch of Positive Public Choice
Theory and Its Normative Implications, in THE THEORY OF PUBLIC CHOICE-II 11 (James
Buchanan & Gordon Tullock eds., 1984) (explaining that the truths exposed by public
choice destroyed the romance of public interest theory).

94 STEARNS & ZYWICKI, supra note 90, at 44—-45 (contrasting the public interest and
public choice models).

95 Paul Boudreaux, Eminent Domain, Property Rights, and the Solution of
Representation Reinforcement, 83 DENV. U. L. REV. 1, 18 (2005) (public choice theory
“burst the bubble” of the civic republic model by explaining that “[llaws adopted
ostensibly to help the public are in reality the masked use of government to help one
group at the expense of others — be it business interests who are helped by regulation of
their competitors or outdoor enthusiasts aided by laws restricting private development in
parklands”).
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Public choice theory looks at the world of legislation and
other avenues of law creation as marketplaces for the production
of goods desired by interest groups. The law suppliers—usually
legislators but also including courts—have the ability to produce
such goods? upon demand from interest groups and the interest
groups will pay to acquire the goods (so long as it is more efficient
than paying for the same result in an open marketplace without
the legislation).97

In corporate social responsibility, the expansionist interest
groups see their opposition, or competition, as the businesses
upon which they seek to impose higher standards. While the
expansionist lobby could negotiate in the private market with
businesses to encourage changes in behavior, such bargaining
would be costly. It may often be less expensive for advocacy
groups to obtain the same result—changes in corporate
behavior—by spending their budget on changing legal rules to
their advantage. This includes seeking legislation to advance
their interests, developing litigation strategies to create
liabilities for corporations, and the like.?8 We should expect the
expansionist corporate social responsibility lobby’s resources will
be directed to the law making realm when achieving gains there
is less costly than bargaining for such gains.

Interest-group consumers of the laws supplied usually
benefit quite separate and apart from any concern over the
greater social welfare (even if that legislation is given a general
welfare spin in order to market to the public that legislation or
other legal outcome as a positive for the public good).?9 When it
comes to information, interest groups have a leg up. Interest
groups are more savvy and experienced at controlling the flow of
information than individual citizens, and thus those interest
groups are able to manage the message so that the public and its
legislators have reason to support the legislation or other
changes in law that the interest group favors.100

96 Robert D. Tollison, The Economic Theory of Rent Seeking, 152 PUB. CHOICE 73, 80
(2012) [hereinafter Tollison, Economic Theory] (discussing the supply and demand of
legislation).

97 See, e.g., George J. Stigler, The Theory of Economic Regulation, 2 BELL J. ECON. &
MGMT. ScI. 3 (1971); Robert D. Tollison, Public Choice and Legislation, 74 VA. L. REV. 339
(1988).

98 See Rubin et al., supra note 8, at 295-96.

99 Jonathan R. Macey, Promoting Public-Regarding Legislation Through Statutory
Interpretation: An Interest Group Model, 86 COLUM. L. REV. 223, 227 (1986) [hereinafter
Macey, Public-Regarding] (“Interest group theory treats statutes as commodities that are
purchased by particular interest groups or coalitions of interest groups that outbid and
outmaneuver competing interest groups.”).

100 See NORMAN J. ORNSTEIN & SHIRLEY ELDER, INTERESTS GROUPS, LOBBYING AND
POLICYMAKING 75-76 (Robert L. Peabody ed., 1978).
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The idea is to obtain something of value by spending less on
the lobbying, litigating, and other payments needed to get that
something from the government than one would need to spend in
a free and openly competitive marketplace where they would
have to negotiate with other private parties to obtain that same
something of value.101 This process of “rent-seeking”102 is the
expenditure of resources to obtain this something of value—often
an alteration in legal status that directly props up the seeker’s
bargaining position but at other times some alteration that
simply knocks down a competitor’s status.193 A rational interest
group will invest in the cheapest alternative mechanism to
achieve their desired results.10¢ When working for legal change
becomes more expensive than seeking a private market
resolution, interest group behavior is channeled back again to
that private market.105 When one can obtain a rent—the positive
savings differential between the high cost of obtaining something
in the market and the lower cost of obtaining the same thing
through legal institutions—then the rational investor will seek
that rent.

For rent-seeking deals to succeed the public needs to be left
with the perception that the actions of legislators are public
minded and that the actions of courts are independent and free
from outside manipulation for private gains; and, the public must
be left with little reason to suspect the existence of
private-advantage deals that transfer wealth from individual
taxpayers.106 Quite often due to the concept of “masking,” despite
legislation or other alterations of legal rules having the effect of
promoting a specific interest group’s agenda (often at the expense
of the public), the face of the legislation or legal rule is designed
to make the public believe that it, the public, is the true
beneficiary of the law. As a result of such a belief, the public is

101 See generally Daniel A. Farber & Philip Frickey, The Jurisprudence of Public
Choice, 65 TEX L. REV. 873 (1987).

102 Id.; see also generally Gordon Tullock, The Welfare Costs of Tariffs, Monopolies,
and Theft, 5 W. ECON. J. 224, 232 (1967); Tollison, Economic Theory, supra note 96, at 80
(describing rent-seeking).

103 STEARNS & ZYWICKI, supra note 90, at 50 (defining rent-seeking as “meaning
affirmative lobbying efforts to secure beneficial legal protections against competition”).

104 Tollison, Economic Theory, supra note 96, at 80 (“[G]roups who can organize for
less than a dollar in order to obtain a dollar of benefits from legislation will be the
effective demanders of transfers.”).

105 STEARNS & ZYWICKI, supra note 90, at 46 (“[A]ln economic rent arises when an
economic activity, for example labor, earns a return that exceeds the opportunity cost of
the income-producing asset.”).

106 Morriss et al., Choosing, supra note 91, at 225 (“Politicians . . . seek to minimize
their own costs when acting on behalf of interest groups or the general public.”).
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less likely to question the law and light never shines on the less
scrupulous interest group bargain behind the mask.107

This masking concept is also sometimes referred to as a
curtain, cloak, or veil of legitimacy.108 Masking works to shield
interest group-motivated changes in the law from scrutiny
because it hides the costs of the activity behind a veil of a
seemingly positive goal. Masking plays a critical role in
rent-seeking’s successes,109 and corporate social responsibility
advocates are in a strong starting position given the comparative
“good versus evil” optics discussed in Part I1.110 As Professor
Harry Hutchison has explained, “Properly understood, the
corporate social responsibility model allows some to exercise
their preferences at the expense of others while couching that
exercise in wonderful sounding language.”111

When such a mask is effective, of course, it diminishes
opposition and makes the rent-seeking successful because there
is little resistance to the legal movement or the change
achieved.112 In the end, rent-seeking processes are damaging and
dangerous because they result in misallocation of resources in

107 John O. McGinnis, The Bar Against Challenges to Employment Discrimination
Consent Decrees: A Public Choice Perspective, 54 LA. L. REV. 1507, 1530-31 (1994)
(explaining the means by which politicians can raise the information costs for those
opposing their actions by disguising the true objectives of their actions); Todd J. Zywicki,
Environmental Externalities and Political Externalities: The Political Economy of
Environmental Regulation and Reform, 73 TUL. L. REV. 845, 890 (1999) [hereinafter
Zywicki, Externalities] (discussing why the rational voter will have no incentive to spend
time or money to discover illegitimate wealth transfers and interest group deals).

108 See Rebecca M. Kysar, Listening to Congress: Earmark Rules and Statutory
Interpretation, 94 CORNELL L. REV. 519, 580 (2009) (discussing masking special interest
legislation); POLITICAL ENVIRONMENTALISM: GOING BEHIND THE GREEN CURTAIN (Terry L.
Anderson ed., 2000) (discussing the curtain behind which private interest deals hide);
Jonathan H. Adler, Rent Seeking Behind the Green Curtain, REG., Fall 1996, at 26-34
(1996) (curtain concept); Scott Baker & Kimberly D. Krawiec, The Penalty Default Canon,
72 GEO. WASH. L. REV. 663, 678 (2004) (discussing a legislative public interest “cloak”);
Gregory C. Shaffer, How Business Shapes Law: A Socio-Legal Framework, 42 CONN. L.
REV. 147, 155 (2009) (“In some cases, ‘public interest’ statutes may serve as a facade,
providing a symbol of government concern while masking government inaction.”); Michael
Abramowicz & Thomas B. Colby, Notice-and-Comment Judicial Decisionmaking, 76 U.
CHI. L. REV. 965, 1013 (2009) (discussing rulemaking “charades”).

109 Macey, Public-Regarding, supra note 99, at 251.

110 See supra notes 63—82 and accompanying text.

111 Harry G. Hutchison, Director Primacy and Corporate Governance: Shareholder
Voting Rights Captured by the Accountability /Authority Paradigm, 36 LOY. U. CHL L.J.
1111, 1135 n.141 (2005). Hutchison further explains that “[a]s thus understood, the
corporate social responsibility model is merely one of many conventional models of
corporate governance in which actors often exercise their own self-interest and as such,
the claim that this model exists in some counter-hegemonic sense remains highly
speculative.” Id.

112 Macey, Public-Regarding, supra note 99, at 232.
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society,!13 forcing individuals to waste money seeking these “law”
goods and forcing their competitors to spend money opposing the
same. All the while wealth is being coercively transferred in
unnatural and unproductive ways.114

Lessons can be learned for the corporate social responsibility
mask from other seemingly wonderful terms like social justice,
environmental sustainability, or others infused with a sense of
the public good. Such terms readily attach themselves to
lawmaking efforts as part of the masking effort.115 Whether it is
labor unions, the plaintiffs’ bar, human rights organizations,
corporate social responsibility activists, or the like, these groups
are advancing a cause that appears as though it is in the “public
interest,” but public choice teaches us that is seldom the full
dynamic.

This Article started with the promise to make the case that
corporate social responsibility advocates are interest groups too,
and that is precisely the point here. While many people associate
interest groups or “special interests” only with businesses or
other overtly profit-driven enterprises, “social” or “public

113 Richard L. Hasen, Lobbying, Rent-Seeking, and the Constitution, 64 STAN. L. REV.
191, 232 (2012) (explaining the likely billions lost and other inefficiencies each year from
rent-seeking legislation); Tollison, Economic Theory, supra note 96, at 74 (explaining why
spending to obtain rent-seeking legislation produces nothing of value and diverts
resources from more important investments); see also Nicolas Loris, The Wind Production
Tax Credit and the Case for Ending All Energy Subsidies, 23 DUKE ENVTL. L. & POL’Y F.
323, 327-28 (2013). Loris explains, by example, that “[t]he resources a banana producer
used for lobbying for banana tariffs or an extension of the banana tax credit could have
been spent actually growing and selling bananas. Rather than engaging in profit-seeking
behavior in the marketplace, the producer is engaging in rent-seeking behavior in the
political process.” Id. at 327.

114 Hasen, supra note 113, at 197 (discussing the diversion of funds by rent-seeking
and interest group legislation into nonproductive uses); Macey, Public-Regarding, supra
note 99, at 230 (explaining that most laws obtained through rent-seeking “enrich the few
at the expense of the many”). Empirical study reveals that these opportunity costs,
diverted resources, and negative effects on economic growth and entrepreneurship are
real:

Economist Russell Sobel of West Virginia University defines rent-seeking
as unproductive entrepreneurship. Political efforts made by rent-seeking
companies could have been channeled toward productive uses instead of
distorting economic activity. Sobel found that states that provide more political
preferences have higher levels of unproductive entrepreneurship and lower
levels of productive entrepreneurship, and therefore have slower economic
growth.
Loris, supra note 113, at 328 (citing Russell Sobel, Testing Baumol: Institutional Quality
and the Productivity of Entrepreneurship, 23 J. BUS. VENTURING 641, 646 (2008)).

115 Georgette Chapman Poindexter, Land Hungry, 21 J.L. & POL. 293, 319 (2005)
(providing examples of when public interest-looking groups are often “purely self
interested actors” that rely on concepts like the “environment,” “social justice,” and
“preservation” as cover); see also, e.g., Donald J. Kochan, “Public Use” and the
Independent Judiciary: Condemnation in an Interest-Group Perspective, 3 TEX. REV. L. &
POL. 49 (1998) (discussing interest group influences and masking in eminent domain).
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interest” organizations seek to profit from the manipulation of
legal standards in much the same way as any other groups.

For example, Sheehan explains why non-governmental
organizations (NGOs)—the same groups that often appear as the
public face for corporate social responsibility initiatives—are
often perceived as public-interested but have the same
self-interested agenda as any other interest group:

NGOs have a political ideology. Most believe that the private sector
cannot solve environmental problems and that governments must
control economic decision-making to protect the environment. This
belief may be quite sincere, but it is also rooted in self-interest. Many
NGOs depend on governments for jobs, money and power. They seek
out grants and contracts from national governments and international
agencies. They also bask in the recognition they receive from public
agencies, which adds authority to their pronouncements and brings
their leaders prestige.116

NGOs get more funding if they have successes to market to
their membership, and with more funding comes greater job
security and growth of the organization.117 As I have described in
past work, the same motivations exist within human rights and
international law advocacy organizations, sometimes being the
very same groups that put corporate social responsibility at the
top of their agendas or at least align themselves with other
expansive corporate social responsibility groups.118

Environmentalism is a theme sometimes incorporated in
social responsibility, and, even when not cast directly as a
corporate social responsibility issue, it often has a very similar
tone as corporate social responsibility activism does in public
discussions. Professor Todd Zywicki has analyzed how
environmental public interest groups try to dominate the public
debate with high-sounding ideals when in fact they are seeking
private interest legal outcomes.119 The mask provided by such

116 JAMES M. SHEEHAN, GLOBAL GREENS 2 (1998). See also generally JEREMY RABKIN
& JAMES SHEEHAN, GLOBAL GREENS, GLOBAL GOVERNANCE (1999).

117 Todd J. Zywicki, Baptists?: The Political Economy of Environmental Interest
Groups, 53 CASE W. RES. L. REV. 315, 316-18 (2002) [hereinafter Zywicki, Baptists]
(“Their activities can be understood as being identical to those of any other interest group
— namely, the desire to use the coercive power of government to subsidize their personal
desires for greater environmental protection and to redistribute wealth and power to
themselves.”).

118 See Donald J. Kochan, The Political Economy of the Production of Customary
International Law: The Role of Non-governmental Organizations in U.S Courts, 22
BERKELEY J. INT'L L. 240 (2004) [hereinafter Kochan, Political Economy].

119 Zywicki explains:

Environmentalists often claim that environmental activist groups and
environmental regulation is animated by the “public interest,” i.e., an
outpouring of “civic republicanism” that causes individuals to overcome their
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environmental groups and their seemingly noble intentions
provide a very effective diversion.120 Environmental groups—Ilike
most corporate social responsibility advocates—claim that their
cause is bigger and better, more humane, and more basic than
profit. Yet, there is little cause to believe that they are using the
law in any more noble or just way than any business-based
interest group.121

These “public interest” groups have characteristics that
qualify them for scrutiny as interest groups no different from
corporate interest groups, military-industrial interest groups, or
others that often have that “special interest” label slapped on
them as a pejorative. Sargent explains that “[a]ssertions of
fairness, ‘the public interest,” social justice, and equality thus are
often perceived within the law and economics tradition as masks
for the self-interest, as rhetorical dodges deflecting attention
from the play of conflicting interests.”122 These public
interest-labeled groups (including corporate social responsibility
groups) seek to maximize their budgets, maximize influence,
maximize membership, secure their jobs, and in the case of
corporate social responsibility sometimes directly effectuate
wealth transfers into their organizations or constituencies (e.g.,
from shareholders to stakeholders).

Such wealth transfers can occur through projects or
programs designed to provide aid and assistance to corporate
social responsibility stakeholders, payments of increased wages,
settlements in lawsuits, or other goods provided by the
corporations at the expense of their shareholders and in favor of

narrow self-interest and to support wide-ranging environmental regulatory
policies . ... [A] brief review of the evidence suggests that the public interest
model has little descriptive accuracy with respect to the behavior of
environmental interest groups.
Zywicki, Baptists, supra note 117, at 325—26; see also Zywicki, Externalities, supra note
107, at 856—88 (explaining empirically the political economy of environmental interests
groups); POLITICAL ENVIRONMENTALISM, supra note 108; Adler, supra note 108, at 26;
Macey, Public-Regarding, supra note 99, at 232 n.46 (“Even regulations that have long
been thought to accomplish such worthy goals as improving the environment recently
have been shown to benefit special interests.”).

120 Zywicki, Baptists, supra note 117, at 336 (“[T]he stranglehold that environmental
lobbyists exercise over environmental policy-making is the result of the public perception
that these groups are, in fact, acting according to the public interest.”).

121 Id. at 349 (finding “little obvious difference between environmental activists who
want more for their projects, and farmers, defense contractors, or thousands of others who
use the political process to redistribute money from the public to the goals preferred by
their well-organized and influential interest groups”).

122 Mark A. Sargent, Utility, the Good and Civic Happiness: A Catholic Critique of
Law and Economics, 44 J. CATH. LEG. STUD. 35, 42 (2005), see also Stephen M.
Bainb