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INTRODUCTION

The current crisis in
K-12  public  education
caused by the COVID-19
pandemic resembles
education for children in the
delinquency system every
day in this country. It is an
educational system that is
chaotic, inconsistent, and
periodically  nonexistent.
Hardly a week goes by
without an article or news
story lamenting the lack of
educational services
available for children who
were unexpectedly ripped
from their brick and mortar
schools during the months
of March and April as the
pandemic started to bear
down on the United
States.[2] Concerns range
from anxiety around the
quality and frequency of
educational  services and
grading standards, to the
number of hours children
are expected to engage in
online learning and whether
teaching will be high
quality or be compromised
and  children will fall
behind.[3] These  are
completely rational
concerns for any parent or
community to have. Yet,
there are tens of thousands
of children in the United
States for whom the
COVID-19 educational
landscape 1s a constant

reality.

Children  who  are
ensnared in the juvenile
delinquency  and  adult
criminal legal systems in
this  country face an
educational experience that
is fraught with interruption,
uncertainty and lack of
quality curricula.[4]
Multiple factors play into
the problems with
education for these young
people, but the result
remains the same. The vast
majority of these children
end up behind their peers in
every  meaningful  life
domain.[5] As a result, they
experience  longer and
deeper entanglement in
these deeply inequitable
systems.[6] Those whose
dispositions, or sentences,
place  them in  the
community face probation
violations for failing grades
or being late to school.
Those who are placed in

out-of~home  delinquency
placements or jail must
navigate a  maze of
patchwork educational

services, which may or may
not bear any resemblance to
the child’s home school
program.

The Education Law
Clinic at the Duquesne
University School of Law in
Pittsburgh, PA in 2016
began with the goal to help

all children, from
kindergarten to grade 12,
navigate these issues.

The Clinic represents
children in school discipline

and  special  education
matters. The Education
Law Clinic’s companion

clinic, the Juvenile Defender
Clinic, represents children
in delinquency matters. The
two clinics work together in
order to dismantle the
school-to-prison  pipeline,
which is the set of both
formal and informal rules
and policies that push
primarily black and brown
children out of school and
into juvenile and criminal
courts around the country.

In May 2020, the clinics
merged their work under
one umbrella and are now
known as the Youth
Advocacy  Clinic.  The
Youth  Advocacy Clinic
includes a holistic
representation  model. It
seeks to serve not just the
immediate legal problem
that brings the young
person to the doors of the
clinic, but to provide
support and advocacy for
other problems that may
keep the child from thriving

in the community. For
example, the clinic may
help a child who is

experiencing homelessness
get connected with housing

or provide a bus pass for a
child to get to work in order
to pay court costs that are
causing him to languish in
the system.

The holistic
representation model
(HRM) creates legal teams
that are comprised of law
students, masters-level
social work students
(University of Pittsburgh
School of Social Work) and

doctorate-level school
psychology students
(Duquesne University

School of Education) who
work together under the
legal umbrella to provide
expressed-interest

representation to clients. In
that spirit, this article is an

interdisciplinary piece
written by the clinic’s
supervising attorney,
supervising social worker
and  supervising  school
psychologist.

This article will examine
the problems with
educational attainment that
children who are involved
in the juvenile and legal
systems face. It will describe
the historical context in
which this current problem
sits, the current state of
educational  barriers  for
these young people, and
then provide a look forward
about what meaningful
work to destroy these



barriers might entail. While not
exclusively  Pennsylvania-focused, it
does make extensive references to
Pennsylvania statutes and practice, and
uses case examples from the Youth
Advocacy Clinic.

Part I - History and Context

"Mass incarceration is the most pressing racial
Justice issue of our time"

— Michelle Alexander, Author

Education is a key factor to the
successful re-entry of young people
involved in the legal system.[7] Yet,
many young people who leave
detention centers, residential
placements, and jails struggle to return
to school.[8] Part of the reason young
people struggle involves a variety of
practical barriers they face when
attempting to return to school -
untimely transfer of records, lack of
documents required for registration,
lack of transportation, and, more
generally, schools that are reluctant to
allow them to return. Despite the
importance of education for successful
re-entry, these barriers pose significant
challenges to young people.

Another part of the reason young
people struggle returning to school is
directly connected to the history and
context of mass incarceration and
institutional racism that fueled the
pipeline of youth out of schools and
communities into the juvenile legal
systems.[9] This history and context
continues to shape how we perceive of
and act toward young people and
requires us to think both backward and
forward if we wish to dismantle this
school-to-prison pipeline and pursue
holistic ~ possibilities ~ for  youth
development. In this section, we briefly
review the historical context regarding
mass incarceration and race and how
this history continues to facilitate the
movement of youth into the legal
systems.

As has been well documented,
beginning in the 1970s the United
States embarked on an experiment of
mass incarceration that saw jail and
prison populations surpass 2.2 million
individuals  with jail and prison
populations exceed 700 people per
100,000.[10] The number of people
incarcerated today represents a dramatic
increase from the 1970s by both rate
and absolute number.[11] Millions of
other people were on probation and
parole, and millions of others had a

felony record.[12] The reach of the
“war on crime,” however, was not
evenly distributed throughout the
population. Individuals of color are
overrepresented in all aspects of the
system at high rates and this
overrepresentation is not explained by
differential  crime rates or legal
factors.[13] This reality is true for
juveniles as well as adults.[14]

Some of this increase in
incarceration and other forms of
criminal system control was the result
of increases in violent crime that
occurred during the 1980s and early
1990s.[15] Yet, decreases in both
violent and serious crime since the
mid-1990s corroborated scholars who
argued that other dynamics fueled and
maintained these high and stubborn
rates of incarceration.[16] Scholars have
attributed increases in incarceration and
other forms of involvement to policy
and practice changes focused on
punishment and control.[17] Some
scholars argued that the policies and
practices that led to mass incarceration
were a backlash to the gains of the civil
rights and other movements during the
1960s.[18] In particular, Michelle
Alexander argues that mass
incarceration served as the vehicle to
create a new racial caste system, what
she terms as “the new Jim Crow.”[19]
Scholars have also linked race to the
rise of mass incarceration as part of the
neoliberal project to enact control and
insure a steady flow of workers for the
market.[20] These accounts have
challenged the idea that mass
incarceration is about crime control and
focused attention on its role in
promoting racial and social control.

The tentacles of mass incarceration

did not only extend to adults.
Beginning in the 1980s and
accelerating in the 1990s, state

legislatures across the country passed
laws that criminalized youth.[21] State
laws took a wvariety of forms. Some
opened up records and proceedings
whereas others enacted mandatory or
determinate sentencing structures in
the juvenile court. Another focus of
state legislatures was to increase the
number of juveniles who could be tried
as adults and facilitate the process
through which would move from the
juvenile to the criminal legal
system.[22] Some states removed
young people entirely out of the
juvenile courts jurisdiction while others
provided decision-making authority to
prosecutors and  criminal  court
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judges.[23]

In Pennsylvania, young pecople
continue to face direct-filing (i.ec.,
being immediately charged as an adult
from the moment of arrest) if they are
age 15 or older and charged with
committing an enumerated list of
serious felonies while armed or if they
have a previous juvenile court
adjudication for the same enumerated
list, whether armed or not.[24] Any
child who is within the age of
jurisdiction of delinquency court — ten
years old — is direct-filed as an adult
upon the charge of murder in any
degree. [25] These children are eligible
for immediate admission to the local
county jail and treated as an adult for all
proceedings. Through counsel, they
may move to return to back to juvenile
court, but they bear the burden of
proving they are amenable to juvenile
court treatment.[26]

This effort to criminalize youth led
to increases in the number of children
entering the juvenile and criminal
courts. Juvenile caseloads surged in the
1990s, peaking in the late 1990s with
over 1.85 million cases.[27] The share
of girls entering the system increased
from the 1980s to the mid- 2000s and
youth of color continued to be
overrepresented in  the  juvenile
system.[28] As would be expected, the
number of youth detained and entering
residential placements increased during
this period. Similarly, the number of
youth pushed out of schools and into
the juvenile court through zero
tolerance policies increased as well.[29]
Unsurprisingly, these policies have had
a disproportionate effect on young
people of color.

The number of youth tried and
convicted as adults also increased from
the 1980s to mid-2000s.[30] Justified
by the racialized myth of the young
“superpredator,” increases in juveniles
tried and convicted as adults included
young people receiving life without the
possibility of parole or other extreme
sentences as well as probation, jail and
short prison sentences.[31] The fact
remains, however, that the majority of
youth treated as adults are not
sentenced far into adulthood and many
young people cycle through jails
without ever receiving an adult
sentence.[32] Many who are sentenced
are placed on probation and/or spend
small periods of time in jails.[33]
Again, unsurprisingly, young people of
color are overrepresented among



juveniles treated as adults.[34]

Consistent with the overall rise of mass
incarceration, scholars and advocates have
argued that race played a central role in the
creation and implementation of policies and
practices that criminalized youth.[35] The
increase in young people entering the juvenile
and criminal systems were also met with a
range of concerns — school pushout through
exclusionary discipline, harms of juvenile and
criminal legal system contact, efficacy of the
treatment model for positive child outcomes,
and questions about whether and how their
developmental needs are being met in the
criminal system, among others. These
increases also directly contradicted arguments
in the 1970s that the juvenile system was not a
youth development system and youth
development should occur in communities
and other vyouth-serving systems like
schools.[36]

Unlike the adult system, some of the
trends noted above were reversed over the last
several decades and juvenile caseloads are now
at  levels observed in the 1970s.[37]
Residential ~ placements and  detention
cascloads have dropped and the number of
young people entering the criminal legal
system has decreased.[38] These are positive
developments yet it is unclear the degree to
which this is the result of changes in approach
or in declining juvenile crime rates.[39] In
2018, juvenile arrests were less than 30% of
their peak in 1996.[40] Nonetheless,
significant questions remain about whether
there are still too many young people, who
would be better served and supported in
communities, entering the juvenile system.

Changes in policy and practice were not
limited to the juvenile legal system but also
included youth-serving systems. In particular,
the Gun Safe Schools Act (1994) ushered in
what are often referred to as zero tolerance
policies.[41] These policies mandate the
exclusion of youth who commit certain
infractions from schools. While justified on
the basis of improving safety, zero tolerance
laws cast a wide net that moved primarily
Black and Latinx children out of schools and
into the juvenile system. These results are not
attributable to more serious behaviors being
committed by children of color.[42] Zero
tolerance policies and statutes have become a
catalyst for the way that many urban schools
look for children today. Primary school
children are being placed into handcuffs even
they are too young to arrest.[43] Police,
security guards, and other  law
enforcement-types roam the hallways of
schools and often become the replacement for
the school’s discipline mechanism. These
environments are the antithesis of one that is
conducive to learning and healthy child
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development.[44] Indeed, evidence shows
that police in schools and zero tolerance

policies  affirmatively cause harm  to
educational environments.[45]
Other critically important concerns

remain as well. Racial disproportionality
continues and efforts to address it
disproportionately focus on minor system
reforms as opposed to understanding
racialized policies and practices. Most
so-called reforms fail to face the reality that
race operates, implicitly and explicitly, at
multiple levels throughout the system and
society to produce these disparities.[46]
Moreover, as scholars begin to examine these
issues through an intersectional lens, ever
more red flags are raised about how the
intersections of race, gender, sexual
orientation, gender identity and disability
impact these disparities.[47]

Despite the fact that the juvenile system is
supposed to be focused on the rehabilitation
and treatment of the child, there remains
considerable concern that the “treatments”
available in the system fail to address the
needs of young people or, even worse, cause
some harm. Although there has been a
movement to identify evidenced-based
assessments and treatments, questions remain
about both the treatments used and the
validity of decisions that follows from their
use.

Additionally, despite decreases in children
under 18 entering the criminal system many
still do. Policies and practices that served to
expand the net of young people treated as
adults have largely been shown to be
counterproductive yet many still exist and
young people regularly enter the criminal
system raising considerable questions about
whether  their needs, especially their
educational needs, are being met. While some
statutory reform has begun, too many states
still have laws on the books that allow for the
direct-filing of children into the criminal
legal system.

Finally, questions also abound about
whether schools have internalized zero
tolerance  approaches. = Many  school
handbooks  prescribe  exclusionary  and
punitive  disciplinary  actions  without
consideration  for  context.  Low-level

disciplinary issues that do not pose a serious
threat to the safety of others are used, often
inconsistently, to suspend children from
school in the name of ensuring a safe
environment.  Multiple  recurrences  of
low-level offenses can even lead to expulsion
or indefinite placement in alternative
education settings. Youth still move regularly
from schools to the juvenile system and there
is often little consideration of the effects this
has on young people and their educational



trajectory.

The brief history and context presented here raises
important critiques that are too often ignored in discussions
of juvenile justice reforms. In the next several sections, we
turn specifically to the intersection of education and the
juvenile and criminal legal systems. The goal in these sections
is to identify specific issues affecting the education of youth in
the legal system. We return to the history and context of
juvenile justice in the final section to argue that while
reducing the barriers to education for youth in and returning
from the juvenile and criminal systems is important, we also
need to consider that many of these youth are not in the
system for “crime control” reasons. Instead, they are there
because mass incarceration is part of the neoliberal project of
social and racial control. Addressing education issues in the
legal systems will require practical reforms, but will also
require attacking the logics of mass incarceration itself.

Part II — Education and Juvenile Court: “Attend
School Daily”

“A lot of times, there are issues that keep you from going to school:
heat, water, your clothes are dirty and you can’t wash them.”

— System-involved child, Allegheny County, PA [48]

In most jurisdictions, the juvenile delinquency system is,
ostensibly, about rehabilitating children.[49] The system
attempts to show its commitment to helping over-punish
youth in different ways. One way is to use different language
for procedural steps in the prosecution of children than that
used in criminal court. Saying adjudicatory or petition
hearings, for example, instead of the word trial; “Admission”
rather than guilty plea; “Disposition” rather than
sentencing.[50] The change in terminology contributes to an
atmosphere that something different than a normal
prosecution is happening, although many have noted that
difference to be one without a distinction in many juvenile
courts around the country.[51]

Education is another area where juvenile court claims to
be different from its adult counterpart. It is axiomatic that
school attendance, or participation in some educational
programming, is required in order to maintain compliance
with juvenile court conditions of pretrial release or
supervision. Compulsory education laws make it easy for
judges to require daily school attendance. Everyone can agree
that children should be in school. Moreover, there is
irrefutable evidence that educational attainment leads to a
variety of improved life outcomes.[52] But the court order to
maintain school attendance often becomes yet another
pathway to the criminalization of adolescence that comes
with juvenile court prosecution.[53]

“Attend[ing] school daily,” as the court order usually
states, 1s much easier said than done for many poor children,
and children of color. The order fails, in any meaningful way,
to recognize the environment to which the child is being
ordered. Six million American students attend schools with
police officers but no school psychologists.[54] Many school
districts chronically lack the support staft necessary to deal
with normal developmental behaviors of the children they
serve and have instead replaced them with police or security
guards. Ushered into America’s schools through metal
detectors, pat-downs, and bag searches, African-American
and Latinx children are particularly harmed in the public
school  system in  this  country.[55] They are

disproportionately  pushed out of schools through
exclusionary discipline.[56] They are more harshly punished
than their white peers for the same or similar offenses.[57]
They are subject to teachers and administrators who lack the
cultural competence
to communicate
with them
effectively.[58] As a
result, they are more
often accused of
being  “disruptive”
or “disrespectful.” In
some states, this
failure of cultural
competency on the
part of the adults in
the system leads to
children being
charged with
nebulous crimes like
“school disruption”
or “disorderly
conduct.”[59] Black
children with
disabilities are also
more likely to be
punished even with
the extra due process
protections afforded to them.[60] In some school districts,
every time a student is sent to the principal’s office (even if no
actual discipline results), a “referral” is tallied against them.
Unless a child is suspended for more than 10 days or
expulsion proceedings are initiated against him, no
meaningful due process protections exist.[61] Building
principals have nearly unchecked power to exclude children
from school for 1-7 days at a time, for weeks or months on
end.

Many school
districts
chronically lack the
support staff
necessary to deal
with normal
developmental

behaviors of the
children they serve
and have instead
replaced them with
police or security
guards.

Beyond the power of exclusionary school discipline,
public schools actively engage in the referral of children to
police agencies for prosecution in juvenile court. For
example, recent data from the City of Pittsburgh shows that
Pittsburgh Public Schools is the number one source of court
referrals for Allegheny County Juvenile Court.[62] Similar to
the pattern with exclusionary discipline, these schools
disproportionately prosecute black and brown children, and
children with disabilities.[63] Prosecution has become so
entrenched in the fabric of schools that codes of conduct list it
as part of the continuum of punishments that can be meted
out for school-based offenses.[64]

When one overlays the daily trauma that poor, Black and
Latinx children face just to sit in a (probably) failing school for
eight hours with the specter of a judicial order to “attend
school daily,” it becomes clear that, for children ensnared in
the juvenile legal system, school becomes a direct path to
incarceration. Children can be deemed to have violated
conditions of release or disposition for missing one class in
one school day or arriving a few minutes late for school.
Normative adolescent behavior, like skipping class to laugh
and joke with friends, becomes a basis for a probation
violation. A violation of a condition of release can then, in
turn, lead to restrictions on the child’s liberty, including:
home detention, earlier curfews, electronic ankle monitors,
detention in the local juvenile facility or even complete
removal from the home. For many children under



supervision, they are subject to the stigma of having to check in
with a school-based probation officer. In Pennsylvania, the
Juvenile Act requires probation officers to inform the school that
a child is on probation, no matter how minor the offense. Other
courts may require a child to carry an “attendance card” to be
signed by each teacher and turned into a probation officer or
judge in order to prove school attendance. It is no surprise, then,
that learning becomes stifled and children begin to drop out or
choose alternative (often lesser) forms of education rather than
face the harrowing day-in, day-out slog of the school-to-prison
pipeline. All of this is done, with the imprimatur of the
American legal system, in the name of “rehabilitating” the child.

The delinquency court can override a parent and/or student’s
discretion to stay home for medical or health reasons.[65] And in
the age of wellness and mindfulness, the court can veto the
parent who wants to give her a child a “mental health day”
because of the serious health issues that can come with continued
exposure to the racism associated with the criminalization of
adolescence in school buildings. Indeed, both the City of
Pittsburgh and Allegheny County (which includes both the city
and the surrounding suburbs) recently declared racism to be a
public health crisis within the city, including in the area of
education.[66] Despite this official acknowledgment of the
deleterious effects that racism has on people, it is still standard
fare for courts to order that children must attend school every
day, must attend every class in the school day, and must not be
suspended or expelled. One judge in Allegheny County who
presides over a YAC case, for example, explicitly prohibits a
parent from exercising her discretion to keep her sick child
home, noting that only a medical excuse from a valid medical
doctor may excuse the child from school. No inquiry is made
into whether the family has insurance that will allow them to see
a medical doctor without paying out of pocket or having a
substantial co-pay. No inquiry is made into whether any
discipline meted out has legitimacy or is the result of the
machinations of a racist school code of conduct, or individual
actor within the system. The purpose of the court order to
“attend school daily,” allegedly, is to ensure school attendance
and therefore for the child to be in receipt of all of its attendant
benefits. But the court appears to be unconcerned about the days
of school that a student will miss while waiting in detention for a
violation hearing because he skipped class or decided to stay
home from a toxic environment for a day or two. The cognitive
dissonance between the intent of “attend school daily” orders
and the realities of the educational landscapes poor children,
children of color, and children with disabilities face is laid bare
through these kinds of harmful court practices.

Black and brown children with disabilities face the gauntlet of
the school-to-prison pipeline in an even more harrowing way.
Children who have been identified under the Individuals with
Disabilities Education Act (IDEA) as in need of special education
services have identified teams of teachers and other school
professionals to help implement and monitor their Individualized
Education Program (IEP).[67] That team is tasked with meeting
at least annually (but often meet more frequently in practice) to
develop a measurable plan that is unique to the individual child’s
needs.[68] Parents are a required member of the team and have
an equal vote as the school in crafting the student’s educational
needs.

When students with IEP’s are subjected to significant school
discipline they have special legal protections.[69] The IEP team
must convene and determine whether the behavior at issue was a
result of the student’s disability.[70] If it was, then the discipline
is off the table (with limited exceptions) and the team must
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review and make changes to the child’s
IEP to provide additional supports that
can ameliorate the behavior.[71] Special
education law requires this
collaborative approach in order to avoid
children being punished for behaviors
that are disability-based. This approach
appears to be both reasonable and
correct. It also appears to be encourage
consensus-building among the team.

One important requirement of
IDEA is the affirmative duty for school
teams to find (i.e., identify, locate and
evaluate) all children (birth to 21 years)
with disabilities to determine their
need for specialized services to promote
their learning.[72] However, large gaps
in identifying those in need of
educational support services emerge
when children are judged to be
purposeful in their rule breaking. That
is, when there is a mismatch between
the student’s expressed needs and
teacher or administrator understanding
of those needs, students’ access to
prevention and other mental health
services become secondary, and are
superseded by, disciplinary actions.[73]
Instead, juvenile justice referrals are
used to manage the behavior of
marginalized groups, including
children of color and children with
disabilities, and  these  juvenile
court-involved youth are left largely
untreated at school.[74]

As one might imagine, all of the
collaborative, consensus-building work
done during IEP meetings is dashed
when the school members of that same
team show up in court weeks later to
prosecute the child for that same
behavior. But that is what happens in
juvenile courts around the country on a
daily basis. While the school may have
been unable to discipline the student
due to his disability, there are no legal
prohibitions on those individual team
members becoming witnesses  or
alleged victims in a delinquency court
proceedmg against the child.[75] There
is no legal prohibition that keeps those
team members from coming to court
and asking the judge to place the child
in detention or in a long-term
delinquency placement because of the
same exact behavior that was found to
be a manifestation of the child’s
disability during an IEP meeting.[76]
Indeed, the Youth Advocacy Clinic has
represented a number of children
whose sole involvement in the
delinquency system was a result of
school-based incidents that were clear
manifestations of that child’s disability.

There is no viable legal defense in
Pennsylvania based on the child’s
disability. But the disability may be
taken into account at disposition, if
raised to the court.[77] So courts and
schools engage in a farce that allows
disabled  children to be  held
quasi-criminally accountable for their
behavior in the same way as their
non-disabled peers, despite the fact that
an educational finding has already been
made that they are not. There is no
reasonable way for parents and students
to be able to trust these systems under
such a troubling set of circumstances.

The intersection of juvenile and
education systems coalesce to create a
harrowing reality for Black and Latinx
children in the United States. School
districts unwilling to learn to be
culturally competent for the children
they serve instead refer children to

court for prosecution in massive
numbers and fuel juvenile court
prosecutions. By doing this, schools

destroy relationships with students,
parents and communities. Once these
children are pushed into the juvenile
legal system, courts continue to fail
them by refusing to acknowledge the
toxic educational environments that
these children face. Zero tolerance
school attendance court orders create
trauma for children who cannot stay
home without a doctor’s excuse or
other reason that the court finds to be
legitimate. Children who engage in
normative adolescent behavior like
skipping class or talking back to an
adult are faced with the hammer of
spending the night in a cell as
punishment. Instead of schools being a
sanctuary where kids can learn to
highlight their natural gifts and find
ways to excel in our society, urban
schools have allowed themselves to
become another tentacle in the juvenile
and criminal legal systems.

Part III — Education of Youth in
Carceral Settings

"He who opens a school door, closes a prison"
—Victor Hugo

No matter the setting where the
educational programming takes place,
schools have an obligation to support all
children in  their learning and
achievement. For children who are
system-involved there are two major
ways that schools fall short on this
obligation. The first is in failing to
identity those who need special
education to progress in school and
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instead use the legal system to address
problematic behavior. The second is
when youth are in custody, and schools
are delivering instruction that may
meet the letter of the law, but not the
spirit of the law. That is, the instruction
provided may technically cover grade
level material but it is not systematic,
explicit, and cumulative. These three
best practice techniques are what
connects old learning to new material.
When there is a mismatch between
known to unknown material, learning
is too cumbersome, there 1is little
motivation to persist, and students give
up. However, when new material is
explicitly and systematically connected,
the learning becomes cumulative and
there is a sense of academic success
which helps children to persist even
when material is uninteresting.

The majority of youth in custody
do not have access to the same type of
educational materials as youth in the
community. As noted, instruction may
be technically adequate but there is
little effort to connect curricula in a
facility to that in the child’s home
school. It is an open secret that only 26
percent of states say that they even try
to match the educational services of a
committed child to their community
school.[78] One reason for this is that
there is no infrastructure in place to
ensure that juvenile correctional
facilities are meeting the much broader
state education accountability system
standards much less have the ability to
tailor curricula from individual schools.
In fact, almost 40 percent of facility
schools do not claim to meet the
broadest national education
accreditation standards that delineate
basic grade level skills (CSG Justice
Center, 2015).[79] As such, there is
very limited check on the content of
Instruction.

Youth in detention centers report
receiving the fewest total hours of
instruction.[80] Nationally, only 50
percent of incarcerated children spend a
typical six hour day in school.[81] This
is also true for children requiring
special  education  while in a
correctional setting, they report to
receive 7 to 7.5 hours compared to the
same child receiving 19 to 19.5 hours a
week in their home school.[82] Of
course, there are also fewer educational

opportunities overall (e.g., specials,
after  school clubs, job training,
etc.).[83] Youth are aware of the

substandard education; only half of
youth surveyed thought they had access



to a good education program in their facility.[84] Asking
children to put forward their best effort when it is clear that
minimum attention is afforded to their educational
experience by the justice system is a glaring hypocrisy for
these youth. They are quick to call out busy work, a lack of
care or personal connection with teachers, and use of the
detention guards by the school staff to exert power over them
which is disruptive to a positive school climate. For these
students their charges, true or not, lead in informing teacher
perceptions of them. They often feel misunderstood and
misrepresented by the legal system in their self-concept as a
student.

When special education students are in juvenile facilities,
IDEA requirements continue to apply.[85] Yet, schools often
remain on the sideline as Free and Appropriate Education
(FAPE) violations occur (i.e., ensuring education is delivered
in the least restrictive environment, discipline that is
consistent with disability status, and there is access to
qualified teachers).[86] Some specially designed instruction
(SDI), the hallmark of what makes an IEP individualized to
the student, that is allowed and encouraged in a community
school may be prohibited because of the rules of the justice
facility. For example, for children with behavioral disruptions
increasing self-control is often an IEP goal. One common
SDI is to teach a child to self-identify when they need to take
a break. This is often accomplished by helping them identify
situations that are stressful to them, and then managing their
stress response by allowing the child to get a drink of water or
take a walk in the hall while they collect themselves to return
ready for instruction. This SDI is unlikely to be allowed in a
justice facility. First, children may not be allowed to move
freely in a facility at all, or at their own discretion determine
when to take a break. In a justice facility, staff and
community safety is prioritized over an individual child’s
safety needs and, as such, an SDI like that may not be used.
Of course, breaks scheduled by detention staft do not teach
the self-awareness kids need to learn those skills. Once this
kind of SDI is removed, then the students are to rely on the
adults to monitor and manage their behaviors. In secure
placements, the hovering detention staff’ provide a constant
visual reminder that vigilance is needed, because it portends
that chaos perpetuated by children is likely imminent and the
safety of the staff and teachers at the facility is at constant risk.
This kind of fear indoctrination can become a perpetual cycle.
In this way, the system, comprised of rules that compete with
promoting normative adolescent development or the needs of
the individual child, regularly fails to create a positive
growth-focused educational environment for the children
who are supposed to be rehabilitated.

Data is limited on youth entering school in adult jails and
prisons. Yet, it is difficult to imagine that there is any
conclusion that would differ from those observed in children
in juvenile facilities. Given that teenagers are highly
susceptible to peer and social pressures, exposure to the adult
system (e.g., rules for compliance, guards, policies regarding
movement, health, mental health, etc.) is likely to worsen all
problematic actions and the contributors of those actions,
even if they are kept (mostly) away from the adults:
“Teenagers in prisons are often either victims or protégés of
older prisoners—and neither situation is likely to reduce
reoffending. At a minimum, high-risk juveniles who are
punished as adults should be separated from other prisoners
and provided with intensive services.”[87] Being involved
with the juvenile legal system decreases the odds of
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graduating high school. A finding that is likely replicable were
it tracked. School success is critical because students who have
higher rates of education achievement during incarceration
are more likely to enroll in school post release.[89]

In summary, there is a clear need for school staft to have
more training on how to support the distinct developmental
needs of these youth within and outside of special education.
The crosion of their relationship with their home school,
exposure to the legal system and the interruptions to their
education and service continuum place these children at
high-risk for school dropout.[89] Poor academic progress is
an unacceptable norm in juvenile justice facilities.[90]

Part IV — Holistic Model and Education
Representation

"If you want to go fast, go alone. If you want to go far, go together."
—African Proverb

Almost all youth attend school, and will return to school
after detention, juvenile delinquency placements, and adult
jails. The school setting offers the opportunity to deliver a
wide range of support services including: universal prevention
programs that are aimed at all youth in the school building
(Tier 1 supports), targeted support for at-risk youth (Tier 2
support), and tailored individual treatments (Tier 3 often
include 504 or special education IEPs) that can be
coordinated with community and family supports. Providing
services in school is especially important because mental
well-being also fosters academic success and the overall health
needed for educational attainment.[91] Positive academic
performance is associated with positive employment
outcomes and under representation in psychiatric and
substance abuse populations.[92] On the other hand,
academic failure is associated with school dropout, and
subsequent legal trouble.[93] Simply put, schools offer the
best setting to find youth in need and deliver targeted
services.

When schools fail to deliver what is required for students,
then legal representation becomes necessary. Educational legal
representation via the holistic representational model includes
the work of the school psychologist. The school psychologist
is dedicated to helping to negotiate the school system in
accessing relevant supports for individual clients. Internal to
the HRM team, the school psychologist can assess the
educational programming and supports routinely offered in
the school building, read any formal psychoeducational
reports or other relevant academic or mental health
documents, evaluate the progress monitoring techniques used
to track success, and track the decision-making processes that
led to the conclusions made by the school team. When
needed, the psychologist will make recommendations for
additional assessment procedures, including areas to consider
for special education eligibility determinations, as well as how
to seek services in the school’s tiered service system and
where to coordinate community services with the school’s
student  assistance  program  (SAP), the types of
accommodations to include in 504 plans, and specially
designed instruction in IEPs. In coordination with the social
worker, school psychologists will review the academic
transcript and credit transfers to help determine the need for
any specialized programming. Alongside the attorney, the
school psychologist will review discipline records, student
handbook requirements and how to appropriately address
problematic behaviors.



Importantly, this facet of HRM can provide help directly
to the school teams via individual or whole school in-service
training. Teachers can appreciate recommendations for
behavioral plan development or trauma-informed teaching
practices that will aid their student. Counselors can appreciate
recommendations for school social-emotional interventions.
The school team will appreciate opportunities to build a
partnership with the family that is in service of the client’s
school success. Whole school or grade level professional
development addressing the impact of trauma and its impact
in the classroom, how to use restorative justice practices and
other alternatives to suspensions, expulsions, and arrests, and
how to develop school reentry protocols (including adult and
peer mentoring) to facilitate  school  attendance.
Administrators can benefit from changing their use of
emotionally-charged language (e.g., actor was non-compliant
after direct instruction) to descriptive language (e.g., student
did not follow instruction immediately [# of prompts given
after initial request was 0]) in incident reports because these
practices can improve school-family relationships. In short,
the purpose is to help to build a school team that allows the
client to become engaged in school.

Immediate engagement after leaving a correctional system
is critical because those who are positively engaged in work
and/or school tend to
remain positively engaged
in the community.[94] To
that end, social workers
on the holistic legal team
facilitate school re-entry.
Social workers assist with
records transfer, gathering
required documents for
registration, and may even
physically  walk  the
student into his or her
home school to advocate
during the registration
process. Additionally,
social workers can help
clients create habits that
ensure regular school attendance (e.g., remembering to set an
alarm, learning how to check a bus schedule, etc.) and help
facilitate resources for the returning student (e.g., school
supplies, school clothes, etc.).

Where schools are not willing to engage with these
students and parents to create an effective learning plan, then
the legal team can and will consider all litigation options to
protect the child’s rights.

Part V — The Future

“Education is the most powerful weapon you can use to change the
world.”

-Nelson Mandela

This article focuses on the myriad threats to education
that young people face when they come in contact with the
juvenile and criminal legal systems. If the goal is to
rehabilitate or treat youth, it is a hollow one without a strong
commitment to meaningful, culturally-competent youth
development. Instead of creating barriers, a commitment to
youth development requires that education is prioritized, and
systems work together to not only ensure that youth are in
school but that supports are in place to maximize their

Instead of creating barriers, a
commitment to youth development
requires that education is
prioritized and systems work
together to not only ensure that
youth are in school but that
supports are in place to maximize
their educational experience.
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educational experience. In reality, however, we are far from
meeting this commitment to our children, and, in fact, make
it incredibly difficult for system-involved young people to
even receive a bare minimum education.

The focus on education is even more important when
considered within the history and context of mass
incarceration. The juvenile system has never lived up to the
ideals of the rehabilitative model yet we continue to move
youth into the system through the guise of treatment who do
not need to be involved in the legal system. Once these youth
are in state and local juvenile legal systems, then
approximately 70 percent are identified with a mental health
need.[95] Yet when you examine the school records of
court-involved youth, only about 33 percent are reported to
qualify for special education and receive an IEP from their
school.[96] If students with IEPs for an Emotional
Disturbance -- the category in special education most often
used to indicate that unmet mental health needs are
interfering with the child’s ability to succeed in school --
matched mental illness prevalence estimates, the rate of those
identified would be closer to 8 percent instead of less than 1
percent.[97] It is this type of autonomy in disciplinary
decisions that result in some children in some districts
receiving services while other children do not.[98] School
pushout, combined with
lack of investment in
communities and families,
increases the likelihood of
system involvement
despite considerable
evidence that it does not
work. The rise of a
racialized system of crime
and social control
exacerbates the flow of
youth into the system
instead of investment in
young people, families and
communities.

In light of these realities

efforts are needed on
multiple fronts. The holistic legal model presented above
serves two important purposes. First, it is a model focused on
advocating for youth at the multiple decision making points
through which they are moved from schools and
communities and into the legal systems. As schools seek to
push out students, it is important that advocates push back
and the Holistic Model serves that function. Second, the
model is also intended to help identify the supports and
resources that children and families need. It is no surprise that
the majority of youth who enter the system come from lower
income families. Notably, a growing body of research is
showing that many jobs in the U.S. do not pay enough for
families to meet their needs and this has effects on child
development.[99] Thus, many young people need support
and resources, not punishment and control. The holistic legal
model recognizes that young people are the experts on their
own lived experiences. The goal of the holistic model is to
center the youth voice and to carefully consider all aspects of a
youth’s context and advocate to meet his or her stated needs.

Another front is the dismantling and rethinking of the role
of the legal systems. Instead of being a regular occurrence in
the lives of many kids of color and kids from lower income
families, it should be a rare occurrence. The Holistic Model



can be part of this effort but this requires transformation at
multiple levels. Practical reforms tinkering with the system
can be beneficial but true reform requires broader based
challenges to racialized structures and income and other
forms of inequality.

Schools have potential to be groundbreaking spaces of
reform and change instead of continuing to perpetuate the
school-to-prison pipeline. By ending referrals to law
enforcement in all but the most serious cases, they can
significantly lower the number of children who suffer the
effects of trauma from the legal system and institutionalized
racism. By re-appropriating funding from school police to
guidance counselors, psychologists and social workers, schools
can focus on restorative practices and
developmentally-appropriate consequences. By advocating for
community schools, districts can ensure that children have
their needs met that may be preventing them from thriving in
the classroom. In order to have this level of change, school
boards, administrators, and classroom teachers must all be
intentional about their decision to bend the arc of the moral
universe toward justice, toward love, and toward a better
tomorrow for all of our children.
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