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 Employers have long 
sought to constrain the 
collective action of workers. 
The Supreme Court?s 
decision in Epic Systems v. 
Lewis is just the latest 
iteration of this effort. But, 
the history of legal 
impediments to collective 
action reveals that the 
pretense of fairness and 
equal treatment eventually 
withers away, with even 
moderate figures feeling 
compelled to question the 
law?s unjust treatment of 
workers. This article intends 
to show that the pretension 
underlying mandatory 
arbitration and class waivers 
in employment contracts 
has similarly been 
disproven. Yet, despite the 
blatant unfairness and 
overwhelming odds facing 
those covered by these 
agreements, workers 
continue to fight back, 
finding innovative ways to 
both call employers out on 
their word and enforce their 
rights in court. 

 I
BRI EF H ISTORY OF 

LEGAL I MPEDI MENTS 
TO COLLECT IVE 

ACT ION

Throughout history, 
employers have used the law 
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and the legal system in 
various ways to impede 
workers from engaging in 
collective action. The law 
enacted to curb monopolies 
was used to declare 
secondary boycotts 
illegal.[1] The judiciary was 
long employed to enjoin 
strikes and work 
stoppages.[2] Today, 
employers achieve this end 
by including mandatory 
arbitration agreements[3] 
and class waivers[4] in 
employment contracts. 

 A direct line can be 
drawn from the legal 
barriers of yesteryear to 
current impediments to 
collective action. In some 
ways, mandatory arbitration 
agreements and class waivers 
are even more egregious. 
They have the effect of 
obstructing the power of 
workers to enforce their 
rights because workers 
cannot access the 
courtroom or join and act 
together.[5] In the absence 
of such rights or of adequate 
enforcement, collective 
action serves as a substitute 
for the ?inadequacies of 
law.?[6] Whether exercising 
collective action through 
legal proceedings or wholly 
outside of them, the ability 
of workers to join together 
is key because ?[f]or 
workers striving to gain 
from their employers decent 

int r od uc t io n terms and conditions of 
employment, there is 
strength in numbers.?[7] 
For this reason, 
impediments to collective 
action foreclose any real 
possibility for workers to 
resist their exploitation in 
the workplace because the 
law is hostile and 
alternatives to the law (i.e., 
collective action) are 
unavailable. Therefore, 
understanding the history of 
legal impediments to 
collective action can inform 
our understanding of the 
struggles that workers face 
in the contemporary 
workplace.

T he Sherm an Antitrust 
Act  

 In 1890, Congress 
passed the Sherman 
Antitrust Act for the 
purpose of protecting trade 
and commerce ?against 
unlawful restraints and 
monopolies.?[8] Although 
Senator John Sherman 
reassured his fellow 
Congressmen that the 
antitrust law would not 
affect labor unions,[9] his 
amendment explicitly 
exempting labor unions did 
not make it into the final 
version of the law[10] and, 
upon passage, the courts 
were not shy to apply it to 
union activity.[11] 
Although the courts had 

previously issued 
injunctions to restrain 
union activity, in Loewe v. 
Lawlor the U.S. Supreme 
Court held, for the first 
time, that the Sherman 
Antitrust Act applied to 
legitimate union 
activities.[12] The Court 
determined that the union?s 
strike for union recognition 
and its secondary boycott 
violated the Act.[13] 

In the years that 
followed, the ?courts 
applied the Sherman Act 
more frequently to union 
conduct than to business 
monopolies[.]?[14] Even 
Justice William O. Douglas 
criticized the judiciary?s 
employment of the Act 
against unions: 

 ?From the beginning it 
[the Sherman Antitrust Act] 
has been applied by judges 
hostile to  its purposes, 
friendly to the empire 
builders who wanted it 
emasculated . . . It is ironic  
that the Sherman Act was 
truly effective in only one 
respect, and that was when 
it was  applied to labor 
unions. Then the courts 
read it with a literalness that 
never appeared in  their 
other decisions.?[15] 

In response to judicial 
application of the Sherman 
Antitrust Act to labor 
unions, Congress 
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established the Clayton Act to explicitly 
exempt labor unions from antitrust law.[16] 
But, labor?s woes continued as courts 
narrowly construed the Clayton Act, even 
going so far to find that the Act only applied 
to ?those who are proximately and 
substantially concerned as parties to an actual 
dispute respecting the terms or conditions of 
their own employment, past, present, or 
prospective.?[17] In other words, the Act 
only applied to labor disputes between an 
employer and its own employees.[18] Thus, 
collective action by other workers in 
solidarity with employees engaged in a labor 
dispute was vulnerable to prosecution. 

T he Norr is-LaGuardia Act  

 In 1932, Congress enacted the 
N orris-LaGuardia Act, which divested the 
federal courts? jurisdiction over labor 
disputes, precisely because the courts had 
enjoined strikes and ruled against workers so 
frequently.[19] The author of the law, Rep. 
Fiorello LaGuardia lamented: 

?If the courts had been satisfied to 
construe the law as enacted by Congress, 
there would  not be any need of legislation of 
this kind. If the courts had administered even 
justice to  both employers and employees, 
there would be no need of considering a bill 
of this kind  now.?[20] 

Save for public employees,[21] employers? 
use of federal injunctions to prohibit workers 
from striking has largely ended today due to 
the enactment of the N ational Labor 
Relations Act (?N LRA?), which provides 
for a right to strike.[22] But, the shift from 
adjudicating labor disputes in court to an 
administrative agency, while understandable 
at the time,[23] has resulted in unique 
challenges for workers.[24] These challenges 
run parallel to those posed by mandatory 
arbitration agreements and class waivers in 
employment contracts[25] as employment 
disputes are increasingly subject to 
adjudication schemes outside of the 
courtroom. 

 I I
CURRENT LEGAL I MPEDI MENTS 

TO COLLECT IVE ACT ION

 Today, employers prevent workers from 
exercising collective action not by federal 
injunction or by manipulating statutes, but 
instead by avoiding the courtroom 
altogether..

T he N ational Labor Relat ions Act  

 For workplace disputes concerning 
concerted and union activity broadly,[26] 
these cases are subject to the N ational Labor 
Relations Board (?N LRB?). As a result, 
labor disputes largely remain out of the 

purview of unfriendly courts, but the N LRA 
has not resulted in a friendly atmosphere for 
collective action at the workplace.[27] M any 
labor advocates argue that the collection of 
rights and the formal process provisioned in 
the N LRA further undermines collective 
action,[28] while purporting to protect 
it,[29] due to the Act?s astonishingly weak 
remedies,[30] time consuming process,[31] 
and the compromise that the Act itself 
represents.[32] These inadequacies are 
exacerbated by the N LRA?s absence of a 
private right of action[33] because if workers 
are not satisfied with the N LRB?s handling 
of a case or with the remedies available in the 
N LRA, they are foreclosed from enforcing 
their rights in court. Therefore, the N LRA?s 
shortcomings undermine collective action 
because engaging in it is so risky since it is 
virtually unprotected.  

M andatory Arbitrat ion Agreem ents and 
Class Waivers  

For workplace disputes over everything 
else not subject to the N LRA ? 
discrimination, harassment, minimum wage 
and overtime violations, etc. ? workers can 
seek redress in the courts pursuant to statutes 
like the Fair Labor Standards Act 
(?FLSA?)[34] and Title VII of the Civil 
R ights Act,[35] or via other governmental 
agencies, such as the Equal Employment 
Opportunity Commission (?EEOC?)[36] 
and the Department of Labor (?DOL?).[37] 
Under the FLSA, workers can even enforce 
their rights in court collectively through the 
FLSA?s collective action provision[38] or via 
a class action.[39] But, here employers have 
found solace in a workaround that shields 
them from the risks of civil litigation.[40] 
Whereas the N LRA requires workers to 
bring claims to an administrative agency, 
employers have similarly avoided litigation 
for employment claims by subjecting the 
disputes to mandatory individual 
arbitration.[41] 

That is, to circumvent enforcement of 
employment rights in the courts or by 
administrative agencies, employers include 
mandatory arbitration agreements and class 
waivers in employment contracts; requiring 
employees to bring disputes individually[42] 
and in private.[43] This puts the burden on 
workers to vindicate their rights by bringing 
claims via individual arbitration or on 
underfunded governmental agencies to 
maintain adequate enforcement practices. 
There is not much optimism for the latter, as 
demonstrated by the top ten private wage 
and hour class action settlements in 2015 and 
2016. These settlements alone ?exceeded the 
combined total wages recovered by all state 
and federal agencies.?[44] 

A 2017 study found that upwards of 60.1 
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million workers are subject to 
mandatory arbitration provisions in 
their employment contracts, 25 million 
of whom are also subject to class 
waivers.[45] This means that up to 25 
million workers cannot bring a 
collective or class action in court under 
the FLSA against their employers 
because the employment contract that 
they signed upon hiring included a 
mandatory arbitration provision and a 
class waiver. The Economic Policy 
Institute forecasts that come 2024, over 

?80 percent of private sector nonunion 
workers? will be subject to mandatory 
arbitration agreements and class 
waivers.[46] These workers must 
pursue claims against their employers 
through individual arbitration 
proceedings, thereby privatizing 
employment dispute resolution.[47] 

Subjecting employment disputes to 
individual arbitration proceedings is 
bad for workers because the agreements 
themselves stifle claims. For one, 
?employers require [mandatory 
individual arbitration agreements] 
precisely because they know that 
employees are unlikely to bring 
individual claims.?[48] In this way, 
?mandatory arbitration has a tendency 
to suppress claims?[49] and ?the great 
bulk of disputes that are subject to 
mandatory arbitration agreements . . . 
simply evaporate before they are even 
filed.?[50] When the only option is 
individual arbitration, ?an estimated 98 
percent of workers who would 
otherwise bring employment claims in 
court abandon their effort[s].?[51] 

Workers are deterred from bringing 
claims to individual arbitration, in part, 
because lawyers are less likely to retain 
clients subject to mandatory arbitration 
as ?arbitration claims are less likely to 
succeed than claims brought to court, 
and, when damages are awarded, they 
are likely to be significantly smaller 
than court-awarded damages.?[52] 

Secondly, while bringing disputes 
subject to arbitration is often cost 
prohibitive, the class waiver adds 
another layer of deterrence for the 
benefit of employers. Because of the 
costs associated with bringing 
employment claims individually, ?the 
class action waiver effectively bars these 
claims from being brought in any 
forum.?[53] Thus, despite the Supreme 
Court?s recognition of the need for 
litigants to collectively bring 
disputes,[54] ?class action waivers 
ultimately allow firms to insulate 
themselves from all liability and even 
scrutiny.?[55] This is because ?many 
FLSA wage and hour claims involve 
incremental pay disparities over a few 
years,?[56] thus the inability to 
combine these small value claims poses 
no substantial threat to employers 
engaged in wrongdoing. 

T he Arbitrat ion Process 

 The arbitration process itself is 
stacked against workers. Aside from the 
economic obstacles facing workers 
bringing claims, workers are 
disadvantaged at arbitration because of 
limited discovery,[57] arbitrator 
bias,[58] and narrow appeals.[59]  

 Arbitration proceedings have limited 
discovery because ?by agreeing to 
arbitrate, a party ?trades the procedures 
and opportunity for review of the 
courtroom for the simplicity, 
informality, and expedition of 
arbitration.? ?[60] But, the presumed 
efficiency of limited discovery harms 
workers because ?the employer is 
invariably the keeper of all of the 
records and usually, the possessor of the 
most critical evidence in employment 
law cases.?[61] Therefore, by failing to 
require disclosure of all evidence 
relevant to the case, employees are left 
without much recourse if they do not 
possess all of the evidence needed to 
prove their case. 

Arbitrator bias manifests as an 
advantage to employers because 
employers are ?repeat player[s]? in 
arbitration proceedings.[62] For 
instance, one study found that ?after 25 
cases before the same arbitrator the 

employee?s chance of winning dropped 
to only 4.5 percent.?[63] While there 
are many factors that contribute to 
arbitrator bias, one that stands out is 
that ?arbitrators may feel pressure to 
rule in favor of the employer to be 
selected in future cases.?[64] As one 
arbitrator admitted, ?[w]hy would an 
arbitrator cater to a person they will 
never see again??[65] As a result, 
workers subject to arbitration are less 
likely to win and, when victorious, 
their award is likely to be less 
substantial than it would have been in 
court.[66] 

Arbitration decisions are subject to 
only narrow appeals because ?courts 
are generally required to refrain from 
reviewing the merits of an arbitrator's 
award due to the policy favoring 
arbitration as a means of resolving labor 
disputes.?[67] Thus, even if an 
arbitrator misunderstands the law,[68] 
an arbitrator?s decision cannot be 
vacated unless it violated one of the 
extreme grounds outlined in the 
Federal Arbitration Act (?FAA?).[69] 
Given that ?[e]mployee win rates in 
mandatory arbitration are much lower 
than in either federal court or state 
court,?[70] the inability for workers to 
adequately appeal arbitration decisions 
means that the frequent losses they face 
will be final. 

I I I
BRI EF H ISTORY OF 

MANDATORY ARBI TRAT ION 
AGREEMENTS AND CLASS 

WAIVERS 

 I . M andatory Arbitrat ion 
Agreem ents 

Congress passed the Federal 
Arbitration Act (?FAA?) in 1925 ?in 
response to a perception that courts 
were unduly hostile to arbitration.?[71] 
The FAA thereby established ?a liberal 
federal policy favoring arbitration 
agreements.?[72] But, ?[f]or a number 
of years after the FAA's passage, the 
Supreme Court was careful to make a 
distinction between 
consumer/individual arbitration and 
business-to-business arbitration.?[73] 
That all changed in the 1980s, when 
the Supreme Court reversed course and 
began to slowly find that arbitration 
clauses applied to a number of federal 
statutory claims.[74] The Court?s 
enforcement of arbitration agreements, 
beyond those made between 
businesses, culminated with its decision 
in Gilmer v. Interstate/Johnson Lane Corp, 
in which it held that employment 

Because of the 
costs associated 
with br inging 
employment 
claims 
individually, ?the 
class action 
waiver  effectively 
bar s these claims 
fr om being 
br ought in any 
for um.?
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discrimination claims under the Age 
Discrimination in Employment Act 
(?ADEA?) were not precluded from 
arbitration.[75] Thereafter, federal[76] 
and state[77] employment 
discrimination claims, as well as wage 
and hour claims,[78] were held to be 
covered by arbitration agreements. As a 
result, virtually all workplace disputes, 
and violations of an employee?s 
statutory rights, bypass the courts and 
are subject to arbitration proceedings if 
an employee signs an employment 
contract that contains a mandatory 
arbitration agreement.[79] 

 I I . Class Waivers 

A class waiver is an agreement by a 
consumer or an employee ?not to 
initiate or participate in any class action 
against a firm.?[80] It is important to 
understand class waivers in the context 
of mandatory arbitration agreements 
because ?the waiver works in tandem 
with standard arbitration provisions to 
ensure that any claim against the 
corporate defendant may be asserted 
only in a one-on-one, nonaggregated 
arbitral proceeding.?[81] Whereas a 
mandatory arbitration agreement 
precludes adjudicating a dispute in 
court, a class waiver prevents these 
disputes from including more than one 
aggrieved party. Class waivers 
originated in the late 1990s in trade 
journals ?encouraging corporate 
counsel to consider redrafting contracts 
to include provisions requiring 
consumers and others to waive the 
right to participate in class actions or 
even group arbitrations.?[82] Plaintiffs 
in one case even alleged that major 
credit card companies conspired in the 
late 1990s in a series of meetings to 
impose class waivers on customers.[83]  

Following the increased use of class 
waivers by corporations, courts began 
to invalidate them.[84] Things came to 
a head, however, when the Supreme 
Court ruled that ?California's judicial 
rule invalidating class action waivers as 
unconscionable ?stands as an obstacle to 
the accomplishment and execution of 
the full purposes and objectives of 
Congress [in the FAA].? ?[85] In other 
words, the Court held that the FAA 
preempted the Supreme Court of 
California?s precedent which found that 
class waivers were unconscionable. 
Subsequently, ?a rubber-stamp effect 
seemed to ensue in the courts 
addressing the enforceability of class 
action waivers in arbitration 
agreements.?[86] This means that after 
Concepcion, lower courts felt compelled 

to enforce class waivers in arbitration 
agreements, ?even where state law 
would invalidate the contractual 
bans.?[87] But, the intersection of 
mandatory arbitration agreements and 
class waivers is even more corrosive 
because ?the Discover Bank rule still 
invalidates class action waivers 
contained in contracts without 
arbitration agreements.?[88] That is, 
the class waiver?s inclusion in 
mandatory arbitration agreements is 
what protects it. As a result, 
?arbitration agreements have become a 
safe harbor for otherwise unenforceable 
class action waivers.?[89] What?s more, 
the Supreme Court held in Lamps Plus, 
Inc. v. Varela that parties subject to 
mandatory arbitration agreements can 
only pursue their claims via individual 
arbitration, unless the agreement 
explicitly provides that the parties 
consent to class arbitration.[90] Thus, 
workers ?are assumed to have 
?consented? to individualized 
arbitration even if their employment 
contract does not clearly waive 
collective action.?[91] 

AN ALYSIS OF 

EPIC SYSTEM S V. LEW IS 

The Supreme Court?s decision in 
Epic Systems v. Lewis is its latest attempt 
to build on its recent precedent of 
favoring the individual arbitration of 
claims. The decision itself has been 
described as ?a vivid illustration of the 
declining power of workers in the U.S. 
political system.?[92] The issue in the 
case, framed by Justice Gorsuch, was 
reminiscent of the court?s Lochner 
era:[93] 

?Should employees and employers 
be allowed to agree that any disputes 
between them  will be resolved through 
one-on-one arbitration? Or should 
employees always be  permitted to 
bring their claims in class or collective 
actions, no matter what they agreed  
with their employers??[94] 

M ore narrowly, as scholars have 
pointed out, the issue was ?whether 
Section 7 of the N LRA gives workers a 
substantive right to collective litigation, 
such that arbitration agreements that 
waive that right are unenforceable 
under the FAA.?[95] 

Three cases were consolidated into 
Epic and in each the plaintiff employees 
signed an employment agreement 
which contained a mandatory 
arbitration provision and a class 
waiver.[96] The employees nevertheless 

sued their employers in federal court in 
collective proceedings.[97] The 
respective employers moved to compel 
arbitration and, at least in one case, the 
N inth Circuit held that the FAA?s 
savings clause[98] removed the 
obligation to enforce arbitration 
agreements because the agreement 
violated another federal law ? namely, 
the N LRA, by ?barring employees 
from engaging in the ?concerted 
activit[y]?[99] of pursuing claims as a 
class or collective action.?[100] 

Justice Gorsuch reasoned that the 
FAA?s savings clause cannot render the 
arbitration agreement and class waiver 
unenforceable because ?by attacking 
(only) the individualized nature of the 
arbitration proceedings, the employees' 
argument seeks to interfere with one of 
arbitration's fundamental 
attributes.?[101] And, the plaintiffs are 
precluded from doing so because, 
under the court?s precedent, ?the 
saving clause does not save defenses that 
target arbitration either by name or by 
more subtle methods, such as by 
?interfer[ing] with fundamental 
attributes of arbitration.? ?[102] Thus, 
because the court has said that a 
fundamental attribute of arbitration is 
its individualized nature ? despite the 
existence of class arbitration ? the 
plaintiffs cannot challenge the 
arbitration agreement on this basis, 
regardless if such an agreement violates 
the N LRA.  

Justice Gorsuch further argued that 
mandatory individual arbitration does 
not violate the N LRA because the 
N LRA ?does not express approval or 
disapproval of arbitration?, ?does not 
mention class or collective action 
procedures?, and ?does not even hint at 
a wish to displace the [FAA].?[103] 
Further, he reasoned that class action is 
not protected by the catchall phrase in 
Section 7 of the N LRA[104] because it 
serves ?to protect things employees 
?just do? for themselves in the course of 
exercising their right to free association 
in the workplace, rather than ?the 
highly regulated, courtroom-bound 
?activities' of class and joint litigation.? 
?[105] Justice Gorsuch so held, despite 
precedent that ?the ?mutual aid or 
protection? clause protects employees . . 
. when they seek to improve working 
conditions through resort to 
administrative and judicial 
forums?[106] because this ?dicta? does 
not prescribe ?what procedures an 
employee might be entitled to in 
litigation or arbitration.?[107] In other 
words, employees joining together are 
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protected when they engage in mutual 
aid through resort to judicial forums, 
but this protection does not extend to 
class actions. 

Lastly, while acknowledging ?that 
class actions can enhance enforcement 
by ?spread[ing] the costs of litigation,? 
?[108] Justice Gorsuch lamented that 
class actions can also ?unfairly ?plac[e] 
pressure on the defendant to settle even 
unmeritorious claims.? ?[109] 
Therefore, the Court held that ?a 
contract defense ?conditioning the 
enforceability of certain arbitration 
agreements on the availability of 
classwide arbitration procedures? is 
inconsistent with the Arbitration Act 
and its saving clause.?[110] The 
plaintiffs cannot pursue their claims 
through class actions in court, but 
instead must resort to individual 
arbitration proceedings. The 
consequence of the Court?s decision is 
that, by including mandatory 
arbitration agreements and class waivers 
in employment contracts, ?employers 
may ban workers from participating in 
any class or collective lawsuit in court? 
or in class arbitration.[111] 

AN ALYSIS OF 

POST-EPIC CASES 

A number of notable cases have 
been decided since the court?s decision 
in Epic. In one, a subsequent 
interpretation of the Supreme Court?s 
decision outlines the likely permanency 
of the enforcement of mandatory 
individual arbitration. But, two other 
cases lay somewhat of a roadmap for the 
vindication of workers? rights, despite 
the decision.  

 I . Gaffers v. Kelly Sys. Corp. 

Deferring to Epic, the Sixth Circuit 
reversed the denial of an employer?s 
motion to compel individual arbitration 
of claims under the FLSA.[112] The 
Sixth Circuit framed the rule for 
displacing the FAA in the following 
way: 

 (1) ?a federal statute does not displace 
the Arbitration Act unless it includes a 
?clear and  manifest? congressional 
intent to make individual arbitration 
agreements  unenforceable?;[113] (2) 
?to clearly and manifestly make 
arbitration agreements  unenforceable, 
Congress must do more than merely 
provide a right to engage in  collective 
action?;[114] (3) ?Congress must 
expressly state that an arbitration 
agreement  poses no obstacle to 
pursuing a collective action.?[115] 

It will be interesting to see how 
other circuits interpret Epic and 
whether they will apply a similar rule. 
The Sixth Circuit?s interpretation 
seems to leave very little room for 
plaintiffs to get around individual 
arbitration, at least via federal 
employment statutes, because none 
expressly make individual arbitration 
agreements unenforceable. Therefore, 
the court?s synthesis outlines why the 
enforcement of individual arbitration 
agreements is likely to be permanent ? 
namely, because making them 
unenforceable will take not just an act 
of Congress, but a very specific one. 

 I I . Correia v. NB Baker Elec., Inc. 

While federal employment law can 
no longer be used to challenge the 
enforcement of individual arbitration 
agreements, a California appellate court 
has demonstrated that it is state law 
which paves a way for plaintiffs to get 
around Epic. In Correia v. NB Baker 
Elec., Inc, two plaintiffs sued their 
employer for violations of California 
wage and hour law and for civil 
penalties under the state?s Private 
Attorney General Act of 2004 
(?PAGA?).[116] Although the plaintiffs 
were subject to mandatory arbitration 
agreements and class waivers, the court 
ruled that the waiver of the PAGA 
claim was unenforceable because Epic 
did not address ?a claim for civil 
penalties brought on behalf of the 
government and the enforceability of an 
agreement barring a PAGA 
representative action in any 
forum.?[117] 

Therefore, Epic did not disturb 
precedent in the state that waiver of 
PAGA actions is unenforceable[118] 
because under PAGA an employee is 
deputized to bring a claim ?on behalf of 
the state, not on behalf of other 
employees.?[119] So, not only are class 
waivers unenforceable for PAGA 
representative actions, but arbitration 
agreements are as well because ?the 
state never agreed to arbitrate the 
claim.?[120] Thus, a possible 
workaround of Epic is for states to pass 
PAGA statutes, which undermine the 
FAA because it is the government 
technically bringing a PAGA claim and 
not the employee who signed the 
mandatory arbitration agreement and 
class waiver. 

 I I I . Garcia v. Chipotle Mexican Grill, 
Inc. 

Lastly, in another case following 
Epic, an employer made an astonishing 
admission about the true reason why 
they seek to subject claims to 
mandatory individual arbitration ? 
namely, to suppress claims and not to 
make arbitration ?a viable alternative to 
class-action litigation.?[121] In Garcia v. 
Chipotle Mexican Grill, Inc., Chipotle 
was being sued by workers for unpaid 
wages and it sought to prohibit the 
plaintiffs? attorney from representing a 
class of plaintiffs, who were dismissed 
from the case because they were subject 
to arbitration agreements, in their 
individual arbitration proceedings.[122] 
When the large number of plaintiffs 
were dismissed, they opted-in to take 
their claims to arbitration and Chipotle 
protested that ?it is suffering a ?manifest 
injustice? wrought by the ?multitude of 
arbitration filings.? ?[123] However, the 
court rejected Chipotle?s pleas: 

?The irony is not lost on the Court. 
Chipotle could have permitted its 
employees to raise  disputes through 
collective actions such as those under 
the FLSA and realize the  efficiencies 
inherent in collective or class 
procedures . . . Chipotle cannot 
credibly  complain that too many 
employees, having learned of their 
rights from a lawful Court- authorized 
notice, are now asserting those rights 
through arbitration. Chipotle is not  
suffering one scintilla of injustice? it is 
getting exactly what it bargained for in 
the  arbitration agreement.?[124] 

This case demonstrates that 
employers are not actually content with 
individually arbitrating claims if a large 
number of aggrieved parties all do so at 
once. Chipotle?s objection to the 

As displayed in 
Gar cia, the mass 
opt-in of 
ar bitr ation 
claims can be an 
effective way for  
wor ker s to get 
ar ound class 
waiver s in or der  
to engage in 
collective action. 
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multitude of arbitration filings 
reveals that it did not actually 
intend arbitration to replace 
class action litigation, 
otherwise diverting all of those 
claims to arbitration would be 
exactly what Chipotle wanted. 
Instead, Chipotle?s protest of 
the amount of arbitration 
claims displays that the true 
intention of mandatory 
individual arbitration 
agreements is to suppress 
claims. So, while the law 
might prevent collective action 
in the courtroom, it cannot 
prevent plaintiffs from 
opting-in to arbitration, en 
masse. 

POST-EPIC ST RAT EGI ES 

 I . M ass Opt- In of Arbitrat ion 
Claim s 

As displayed in Garcia, the mass 
opt- in of arbitration claims can be an 
effective way for workers to get around 
class waivers in order to engage in 
collective action. Apart from the award 
that each plaintiff might receive, 
companies would be subject to large 
attorney?s fees for handling each claim. 
Also, if they use the American 
Arbitration Association?s rules which 
require employers to pay all fees, 
?employers can be hit with hundreds of 
thousands of dollars in fees for multiple 
arbitration proceedings.?[125] 
Additionally, ?employers facing 
multiple individual claims also have to 
consider whether it is worth the cost of 
paying arbitrators' and experts' fees in 
10, 20, 100 or a 1,000 cases when the 
fees can typically range from $1,000 to 
$5,000 per day.?[126]  Finally, the 
harmful effect of collateral estoppel on 
employers can be twofold. On one 
hand, a claimant?s loss would not affect 
the ability of other claimants to win 
because ?collateral estoppel binds only 
the parties to a particular proceeding, 
one individual case result cannot bind 
another claimant who was not a party 
in the earlier proceeding.?[127] 
However, since the employer will be a 
party in every proceeding, the 
employer would be bound by a 
claimant?s win ?if the same issues were 
litigated in subsequent cases.?[128]  

Thus, there are financial and 
procedural factors that can work against 
an employer in individual arbitration, 
once aggregated. The one caveat to this 
approach is that employers like Uber 
and Chipotle have prevented the mass 

opt- in of arbitration claims from 
proceeding by refusing to pay their 
share of the filing fee.[129] If the 
employer fails to pay then the employee 
must front the cost, file suit to compel 
payment, or seek a default award from 
the arbitrator and pursue the claims in 
court.[130] 

 I I . Public Pressure 

When actually litigating or 
arbitrating a claim is unavailable, 
workers and their allies can resort to 
collective action as it was originally 
intended. 

For example, a group at H arvard 
Law School named the Pipeline Parity 
Project has been organizing against law 
firms that require employees to sign 
mandatory arbitration agreements, and 
they?ve been successful.[131] By using 
social media, protesting at offices, and 
developing an open letter to the 
N ational Association for Law 
Placement, the group has convinced a 
number of law firms to drop forced 
arbitration for associates and all 
employees.[132]  

Using public pressure has been 
successful elsewhere as well. ?In 
N ovember 2018, 20,000 Google 
employees across the globe walked out 
in protest over [the] company?s policies 
around equity and transparency in the 
workplace.?[133] In response, 
?M icrosoft and Facebook have done 
away with forced arbitration of sexual 
harassment claims, and Google has 
gone even further, recently nixing its 
arbitration mandate altogether due to 
pressure from workers.?[134] Yet still, 
Google has not demanded its suppliers 
to end their use of mandatory 
arbitration.[135] Public pressure, 
nonetheless, seems like a viable tactic 
for workers who have less access to 

resources for engaging in 
mass arbitration opt- ins or 
for lobbying legislation. 

 I I I . Legislat ion 

 Incremental legislation 
cannot completely solve the 
problems posed by 
Epic.[136] For that, 
legislation would have to 
explicitly undermine the 
FAA. But, as California has 
demonstrated, ?states can . . 
. take action to address the 
untenable burden forced 
arbitration imposes on their 
enforcement 
agencies.?[137]

Whist leblower Enforcem ent M odel  

The whistleblower enforcement 
model ?expands public enforcement 
capacity by reimagining the way 
workers, community organizations, 
and public agencies can work together 
to hold corporate wrongdoers 
accountable, while generating revenue 
to fund enforcement.?[138] California?s 
whistleblower enforcement law workers 
in the following way: 

 ?PAGA authorizes an aggrieved 
employee to bring a civil action to 
recover specified  civil penalties that 
would otherwise be assessed and 
collected by the Labor and  Workforce 
Development Agency on behalf of the 
employee and other current or former  
employees for the violation of certain 
provisions of the California Labor 
Code affecting  employees.?[139] 

The purpose of PAGA is to 
?augment the enforcement abilities of 
the Labor Commissioner by creating an 
alternative ?private attorney general? 
system for labor law 
enforcement.?[140]  Essentially, 
employees are deputized by the state to 
bring civil actions against their 
employers.[141] Since the action is 
technically on behalf of the state, ?a 
successful PAGA claimant is entitled to 
collect 25 percent of the civil penalties 
for the employees, with the remainder 
going to the government.?[142] 
Further, as discussed regarding Correia, 
?[a] PAGA claim is a class action in 
disguise that avoids some of the pitfalls 
of class actions normally encountered 
by plaintiffs.?[143]  

The success of PAGA should not be 
understated. According to some 
practitioners, ?PAGA has had a 
dramatic impact on compliance with 
workplace protections, despite the fact 

Using publ i c pr essur e has 
been successfu l  el sewher e as 

wel l . ?In  Novem ber  2018, 
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that approximately 67 percent of the state?s employees labor 
under forced arbitration clauses, a higher share than the 
national average.?[144] Thus, states that enact their own 
PAGA statutes[145] could circumvent federal policy favoring 
arbitration, and benefit workers, by enabling them to pursue 
their claims in court and recover some award despite signing 
mandatory arbitration agreements and class waivers. 

Preem ption of the FAA  

 Two proposed pieces of federal legislation would do well to 
prevent workers from being compelled to pursue claims 
against their employers via individual arbitration by 
preempting the FAA?s application to employment, consumer, 
antitrust, and civil rights claims. 

 The Restoring Justice for Workers Act[146] would make an 
arbitration agreement invalid and unenforceable ?if it requires 
arbitration of an employment dispute.?[147] Additionally, the 
Act would amend Section 8(a) of the N LRA to include, 
under protected concerted activity, the ability of employees 
to bring class and collective legal action.[148] The Act, 
thereby, ?would overturn Epic Systems and ban forced 
arbitration and class- and collective-action waivers in labor 
and employment disputes.?[149] 

 The Forced Arbitration Injustice Repeal Act[150] would 
make an arbitration agreement or joint-action waiver invalid 
and unenforceable ?with respect to an employment dispute, 
consumer dispute, antitrust dispute, or civil rights 
dispute.?[151] The Act, thus, would prevent employees and 
consumers from waiving their right to bring class or collective 
actions and would ?eliminate forced arbitration clauses? in 
other than business-to-business disputes.[152] 

I V
CONCLUSION  

 Even when viewing the Supreme Court?s decision in Epic in 
the greater historical context of legal impediments to worker 
collective action, the decision stands out as somewhat of a 
death blow. Some 25 million workers are now precluded from 
adjudicating claims against their employers in court on 
account of their signing mandatory arbitration agreements 
and class waivers. That number will surely rise, providing 
employers with virtual impunity to violate the rights of 
workers. But, workers nonetheless have tools at their disposal. 
Through mass opt- ins, workers can take their claims to 
arbitration en masse and overwhelm employers. Public 
pressure can be applied to embarrass or force employers into 
dropping their mandatory arbitration and class waiver policies. 
Lastly, legislation in the mold of California?s PAGA can be 
implemented in state?s all over the country to circumvent 
precisely what Epic presumes to stand for. Regardless of the 
path that workers take, if previous obstacles to collective 
action are a guide, it is collective action itself which will be 
the impetus for change. The law always follows. 
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