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INTRODUCTION

Wise criminal justice
jurisprudence requires an
understanding  of  the
modern realities of the
criminal  justice  system.
This justice system has seen
an increasing prevalence of
plea bargaining as means of
conviction,[1] and,
unfortunately, many
innocent defendants are
induced to plead guilty.[2]
Some courts have
responded with sensitivity
to these realities, in
particular, by recognizing
that a defendant’s due
process right to exculpatory
evidence, established by
Brady . Maryland,|3]
extends to the pre-trial
phase of plea bargaining.[4]
Other courts have ignored
the realities of the criminal
justice system, perpetuating
injustice in the process, by
failing to recognize pre-trial
Brady rights.[5] Recently, in
Alvarez, the Fifth Circuit
stuck with its precedent and
decided against recognizing
“a defendant’s constitutional
right to Brady material prior
to entering a guilty plea.”[6]

In 2005, seventeen year
old, George Alvarez, a
ninth-grade special

education  student, was
arrested and taken to the
detention center of
Brownsville, Texas, where
an altercation with Officer
Jesus Arias took place.[7]
Officer Arias was moving
Alvarez to his cell when the
officer grabbed Alvarez by
the arm, took him to the
ground, then proceeded to
place  Alvarez in a
chokehold.[8] All the while,
Alvarez  “squirmed and
flailed his arms.”[9] The
incident was captured on
video by multiple cameras
in the detention center,[10]
but Officer Arias falsely
claimed that Alvarez
assaulted him, grabbing his
throat and upper thigh.[11]
The police alerted the
district attorney’s office to
charge Alvarez with assault
of a public servant.[12]
Alvarez’s attorney reviewed
the evidence on the case,
which failed to mention the
video recordings proving
the officer lied.[13] When
Alvarez was offered a plea
deal, he accepted and pled
guilty to the assault.[14]

Four vyears later, the
videos of the altercation
surfaced by happenstance in
an  unrelated  case.[15]
Alvarez filed a writ of
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habeas corpus in state court
claiming that the withheld
videos violated Brady.[16]
After reviewing the new
evidence, the state court
found Alvarez “actually
innocent” and dismissed all
charges against him.[17]
Months later, Alvarez sued
the City of Brownsville
under a federal statute in the
district court, which found
that the prosecution in
Alvarez’s case violated his
Brady right to exculpatory
evidence, granting Alvarez
$2.3 million in
damages.[18] The City of
Brownsville appealed to the
Fifth Circuit, which
reversed the district court’s
ruling and  dismissed
Alvarez’s suit with
prejudice.[19]

The Fifth Circuit, on
grounds of strict adherence
to its precedent, held that by
pleading guilty Alvarez was
precluded from asserting
any  Brdy  right to
exculpatory  evidence.[20]
In defense of its ruling, the
court summarized the case
law  concerning  pre-trial
Brady rights beginning with
United States v. Ruiz,[21]
which the court read as
foreclosing, though
indirectly, the extension of

Brady
plea-bargaining process.[22]
Next, the court surveyed
the sister circuits which also

rights  to  the

doubted  the
right to exculpatory
evidence pre-trial. [23]
Looking to the First
Circuit, the court agreed
with the reasoning in United
States  v.  Mathur[24] that
Brady is a trial right, so
unless there is a trial, there
can be no Brady
violation.[25] Another line
of reasoning the court cited
follows  that when a
defendant pleads guilty, the
defendant is choosing to
confess to the crime
committed, so there is no
need for the protection of
Brady  material.[26] The
Fifth Circuit concluded by
repeating that it would “not
disturb this circuit’s settled
precedent and abstains from
expanding the Brady right to
pretrial  plea  bargaining
context for Alvarez.”[27]

defendant’s

While the court in
Alvarez hid  behind  its
precedent without
interrogating its
reasoning,[28] two

concurring judges authored
opinions which elaborated
on why they, too, refused to
extend to the



plea-bargaining phase a defendant’s
right to exculpatory evidence.[29]

The first concurrence, authored by
Judge Higginson, expressed reluctance
to shape the discovery practice of
criminal proceedings through a judicial
decision, explaining that the Who,
What, and When, details of an
extended Brady right would be difficult
to outline.[30] Judge Higginson also
stated  that  the  constitutional
protections already in place for
defendants were sufficient, so the added
protection of a pre-trial Brady right was
unnecessary.[31]

In contrast to Judge Higginson’s
reluctant pragmatist approach, Judge
Ho authored a fierce formalist defense
of the circuit’s precedent and chastised
the district court for ignoring it.[32] In
three sections, Judge Ho fleshed out
two of the reasons against extending
Brady rights cited by the court—the
trial right[33] and the nature of
pleas[34]—and  then  made a
diminished exchange value
argument.[35]

Dissenting, Judge Costa pointed
out that the 5th Circuit was an outlier
among all other jurisdictions (federal
and state) in holding that defendants
who plead guilty are “not entitled to
evidence  that might exonerate
[them].”[36] Tackling the court’s and
concurrences’ reasonings, Judge Costa
argued that the Brady right should
follow in the footsteps of the right to
effective counsel, which had recently
been extended to the plea-bargaining
phase by the Supreme Court.[37]
Judge Costa also argued against the
idea that a guilty plea is necessarily an
admission of guilt, citing research and
cases showing that it is not rare for an
innocent person to plead guilty.[38]
Thus, Judge Costa argued, Alvarez’s
due process rights were violated.[39]

The Fifth Circuit’s relatively brief
opinion, in the face of an obvious
injustice, is telling.[40] The precedent
supremacy exercised by the court recks
of stale formalism, out of touch with
the realities of the modern criminal

justice system. The Fifth Circuit
incorrectly reasoned and wrongly
decided Alvarez. Applying

constitutional principles to the reality
of our modern criminal justice system
demonstrates that courts ought to
recognize a defendant’s right to
exculpatory evidence prior to entering
a plea agreement.

I

THE COURT'S REASONING IS
FOUNDED ON FAULTY
PREMISES

The Fifth Circuit has committed
itself to its precedent, however, as the
modern  criminal  justice  system
increasingly becomes “a system of
pleas,”’[41]  misunderstanding  the
nature of pleas and precluding Brady
rights from the plea-bargaining process
allows for an unfair erosion of those
rights.

The Trial Right Limitation
Misreads and Misapplies Brady

The court’s assertion that Brady is a
“trial right” [42] plucks phrases from
Brady out of context. The Fifth Circuit
cites Mathur's reasoning which stated,
“The animating principle of Brady is
the ‘avoidance of an unfair trial.”’[43]
This line of reasoning emphasizes the
original wording of Brady but takes that
wording out of context and deprives it
of the Supreme Court’s intent.

In Brady v. Maryland, the petitioner,
Brady, was sentenced to death for a
murder  which  he  admittedly
participated in but did not commit
himself.[44] The prosecution provided

Brady with some  extrajudicial
statements from his co-defendant,
Boblit, but withheld statements in

which Boblit confessed to being the
one who actually killed the victim.[45]
Brady claimed prejudice regarding the
prosecution’s non-disclosure, but for
which he would not have received the
death  penalty.[46] The Court’s
decision was an extension of its prior
rulings in Mooney v. Holohan and Pyle v.
Kansas.[47] Mooney established that
nondisclosure by the prosecution may
violate due process when used to
“contrive a conviction through the
pretense of a trial.” [48] Pyle held that a
person 1is deprived of constitutional
rights when that person’s “imprisonment
resulted from . . . the deliberate
suppression . . . of evidence favorable to
him.”[49] Notice that the cases from
which Brady was derived did not
emphasis the application of the
disclosure right to a trial, but
recognized the right whenever the state
sought “conviction” or
“imprisonment” of an individual. Of
course, prosecutors seek to convict and
imprison defendants through plea deals
as well as trials, so limitation of Brady
to a trial right ignores the reasons for
which disclosure rights developed.
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Also, over-emphasizing the Brady
Court’s usage of the word “trial” as a
limiting qualification, ignores the key
motivation of the Court—system-wide
fairness:  “[OJur system of the
administration of justice sufters when
any accused is treated unfairly.”[50]
The Fifth Circuit appears to value such
fairness by citing Mathur which says,
“courts enforce Brady in order ‘to
minimize the chance that an innocent
person [will] be found guilty.””’[51] But
if the Fifth Circuit truly desired to
protect the innocent, then it would not
have read Brady as limiting the due
process right to full-blown trials.[52]

Understanding that limiting Brady
to trials fails to minimize the chance
that an innocent person would ‘“be
found guilty,” however, requires
recognizing that many innocent
defendants wind up pleading guilty, a
fact that seems entirely lost on the Fifth
and First Circuits.[53]

Viewing Pleas as Admission of
Guilt Ignores the Often Coercive
Nature of Plea Bargaining

Characterizing  pleas as  an
admission of guilt ignores the coercive
nature of plea-bargaining in which the
innocent as well as the guilty take
pleas.[54] The Fifth Circuit subscribes
to this misunderstanding, quoting
Mathur’s argument that a plea means
the defendant is “choosing to admit
guilt.”[55] An amici brief in support of
Alvarez, authored by the Innocence
Project, discusses multiple examples of
cases it had been involved with where
an innocent defendant pleaded guilty
and was later exonerated by DNA or
other exculpatory evidence withheld by
the prosecution.[56]

One example described in the brief
illustrates the coercive eftects of white
supremacy in plea bargaining. Michael
Phillips, a black man, was told by his
counsel that “no jury would believe a
black man over a white woman.”[57]
Rather than go to trial and risk
receiving a conviction and life sentence
from a majority white jury and a white
judge, Phillips pleaded guilty to a rape
he did not commit and received a lesser
sentence.[58]

The brief goes on to discuss the
direct link between poverty and guilty
pleas.[59] Working class pressures such
as  affording  rent, maintaining
employment, or the fear of losing one’s
children, force many low-income
clients to “accept whatever deal a



prosecutor offers, even if they are
innocent, just to get out of jail.”[60]
Waiting for a full trial, in which
innocent defendants may otherwise be
acquitted or have their charges
dropped, can simply be too costly for
low-income folks.[61] Working class
pressures as well as judge and jury
racism are just two examples which
illustrate that guilty pleas are not
necessarily admissions of guilt, but are
sometimes deals innocent defendants
are coerced into taking after assessing
the risks of going to trial.[62]

The Fifth Circuit would have
reached the better-reasoned outcome of
extending Brady disclosure rights to
plea  bargaining had it (A)
acknowledged that fairness in the
criminal justice system requires fairness
pre-trial and (B) recognized that pleas
sometimes function as coercive deals
rather than admissions of guilt.

II

THE BETTER APPROACH
APPLIES CONSTITUTIONAL
PRINCIPLES TO MODERN
REALITIES

The Fifth Circuit could have used
the following two applications of
constitutional principles to extend
Brady rights to plea-bargaining. First,
the balancing test in Ruiz supports the
due process right to exculpatory

evidence pre-trial.[63] Second, the
prosecutorial duty recognized by the
Supreme Court requires disclosure of
exculpatory  evidence before  the
defendant enters a plea agreement.[64]

The Due Process Argument for
Recognizing Pre-Trial Brady
Rights

In reaching its conclusion that the
Constitution  does not  require
disclosure of “impeachment
information” pre-trial, the Court in
Ruiz used a Due Process balancing
test.[65] The Court weighed (1) the
nature of the defendant’s private
interest, (2) the value of the additional
safeguard, and (3) the adverse impact of
the requirement on the
government.[66] While weighing these
factors led the Court to refuse
extending a right to impeachment
information before the defendant enters
a plea agreement,[67] applying this
same test to exculpatory evidence yields
a difterent result.

The nature of the private interest in
avoiding unfair punishment is of grave

constitutional  significance.[68] The
Fifth Amendment states that “No
person shall . . . be deprived of life,
liberty, or property without due
process of law.”’[69] Since the

deprivation of the defendant’s liberty is
at stake, the private interest in pre-trial
disclosure is high.
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Understanding that
limiting Brady to trials
fails to minimize the
chance that an
innocent person would
“be found guilty,”
however, requires

recognizing that many
innocent defendants
wind up pleading
guilty, a fact that
seems entirely lost on
the Fifth and First
Circuits.

Also, the wvalue, as an added
safeguard, of disclosing exculpatory
evidence to defendants pre-trial is
high.[70] A primary goal of the
criminal justice system is to avoid
punishing the innocent.[71] The bevy
of individual cases listed by the
Innocence Project, in which innocent
defendants pled guilty in spite of
withheld exculpatory evidence available
to the prosecution, reveals the
devastating  consequences of  not
recognizing a right to pre-trial Brady
material.[72] The years which these
people spent behind bars because of the
non-disclosure and suppression of
exculpatory evidence is an incalculable
damage.[73] And many of these
non-disclosures caused a  “double
injustice . . . convicting the innocent
and freeing the guilty.”[74] Sometimes,
the individual actually guilty of the
crime, which the state failed to convict,
went on to commit more crimes.[75]
Thus, in many cases, disclosing
exculpatory evidence would have been
an invaluable safeguard against both
punishing the innocent and letting the
guilty go free.

The adverse impact of requiring the
government to disclose exculpatory
evidence is negligible.[76] Regarding
the disclosure of impeachment
information before trials, the Court in
Ruiz mentioned witness intimidation
and harm to ongoing investigations as



particularly adverse to the government.[77] Exculpatory
evidence, on the other hand, “is entirely different,”[78] the
disclosure of which pre-trial, rarely, if ever, carries the same
risks as impeachment information. Still, the Department of
Justice’s brief in Alvarez cautioned against the extension of
Brady rights because of the “serious costs” it would impose on
the criminal justice system.[79] Yet the Innocence Project
pointed out that the numerous jurisdictions which already
recognize a pre-trial right to exculpatory evidence are not
overly-burdened by the requirement.[80] These functioning
jurisdictions cited by the Innocence Project indicate that the
adverse impact of such a requirement is likely exaggerated by
those who oppose extending the right.

Taken altogether, (1) the high wvalue of disclosing
exculpatory evidence for the accused and (2) the significant
value as a safeguard added by the practice, weighed against (3)
the negligible cost of the requirement as a burden on the
government, means that disclosure of exculpatory evidence
pre-trial surely passes the Supreme Court’s due process
balancing test. Thus, the Constitution ought to recognize
such a right.

The Prosecutorial Duty Argument for Recognizing
Pre-Trial Brady Right

Failing to recognize the prosecution’s obligation to
disclose exculpatory evidence before reaching a plea
agreement perverts the revered role of the prosecutor in the
criminal justice system.[81] Though Judge Higginson, in his
concurrence, brings up legitimate concerns regarding the
‘Who, What, and When of disclosure, prosecutors, rather than
opposing the practice altogether, ought to be actively solving
these pragmatic considerations.[82] Any increased burden on
prosecutors is far outweighed by their duty as agents of the
state. The Supreme Court described this duty in Berger v.
United States:

[A prosecutor] is the representative . . . of a sovereignty . . .
whose interest, therefore in a criminal prosecution is not that
it shall win a case, but that justice shall be done. As such, he is
in a peculiar and very definite sense the servant of the law, the
twofold aim of which is that guilt shall not escape or
innocence suffer.[83]

The notion that exculpatory evidence, proving the
accused’s innocence, may be withheld or even suppressed
prior to that person pleading guilty runs contrary to the very
nature and duty of the prosecutor.[84] Rather than being
seen as an onerous burden, the practice of making sure the
accused 1s not actually innocent ought to be seen as perfectly
reasonable considering the prosecutor’s “special role . . . in
the search for truth.”[85]

III
CONCLUSION

Interrogating the Fifth Circuit’s reasoning reveals that its
precedent is founded on faulty premises, inapplicable to the
modern realities of the criminal justice system. Any
well-reasoned argument regarding the defendant’s right to
exculpatory evidence pre-trial must be made with the reality
of plea bargaining’s prevalence and often coercive nature in
mind. Therefore, considering these realities, the duty of
prosecutors and the constitutional principle of due process
make clear that defendants have a right to exculpatory
evidence during plea-bargaining.

®
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